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FOREWORD 


In the recent past undue stress on the coercive power of govern- 
ment has come from the pens of modern writers and thinkers, both 
Catholic and non-Catholic. This has been expressed in such remarks 
as “government is a necessary evil”; “there should be as little 
government as possible”; “laws are made to be broken”; “a good 
conscience and sainthood need no law or government.” The policing 
of society is only one phase of the function of good government. 
There is also the directive phase, by which the state establishes a 
social order that achieves the common good of its citizens. A keener 
appreciation of this positive function of government is needed today. 

Pope Leo XIII in his Encyclical, The Christian Constitution of 
States, wrote: “But as no society can hold together unless some one 
be over all, directing all to strive earnestly for the common good, 
every civilized community must have a ruling authority, and this 
authority, no less than society itself, has its source in nature, and 
had, consequently, God for its author. . . . There is no power but 
from God.” God should be found in the government of all men. The 
trend today is to exclude God from any participation in govern- 
ment, be that participation invocative, legislative, or deliberative 
in form. 


As God’s laws should protect every government, so every govern- 
ment should protect God’s laws. May the work of the friars con- 
tributing to this volume help to achieve this goal. 


To the writers who submitted papers for this volume; to the 
delegates who participated in the discussion of the topics; to the 
community of Sisters who were hosts to the Conference; and to 
those who assisted in publishing these contents, the Editor and 
Officers of the Franciscan Educational Conference acknowledge 
their lasting gratitude. 

SepastiAN F, Mrxuas, O.F.M.Cap. 
Editor and Secretary 


1x 


a” oa a 
~ @ 

¥ 
a 

; 

| 

® 

; - 

= 

a 

_ 


- ‘ »? Png iene ~F 

j  galeak” fag 8 
tect St Sp 
; avuyh a 


erate > bfuag wd aie 
‘ *, > toe dilated Heed: : 

ed) oie 
ag 
iy ccoltiw off ae re: 
. ; ri Toehary tf dey baeetl 7 

a i . 

sheet 10 ita es 
1 1 hohe wut oP aaa 
9c tary mune cult le “area = 
ae. 


“nigneeg suitand ried) 
: ee Se 


» 


. 


THE DIVINE NATURAL LAW 
Micuart Harpine, O.F.M. 


Preface 


Some brief excerpts evidencing the vitality of natural law con- 
cepts in our own time are herewith cited from the Fourth Convoca- 
tion of the Natural Law Institute, College of Law, the University 
of Notre Dame (College of Law Auditorium, December 8 and 9, 
1950) : 


“Positive Law without a foundation in Natural Law is purely arbi- 
trary. It needs the Natural Law to make it rational.” 
Mortimer J. Apter, Chicago University 


“The Natural Law 1s not an ideal; it is a reality. It is not a product 
of men’s minds; it is a product of God’s will... . Any statute or 
court decision or system of law which does not conform to Natural 
Law simply has no valid binding force.” 

Rev. JoHn J. CAVANAUGH, President, Notre Dame University 


“Medieval jurists were saved by their belief in a law of nature, 
divinely instituted, from thinking the state more important than man. 
No king, no legislature could contravene Natural Law with impunity. 
What St. Thomas taught was what his predecessors and followers from 
Gratian to Fortescue asserted: the dignity of man under the sov- 
ereignty of God.” 

Gorpon Hauu GERouLp, Princeton University 


“Natural Law is, in fact, the expression of the Divine Law in man. 
As long as man respects the divine in himself, he lives in peace, for 
the divine, which is measure and order 1s peace.” 

Maurice Le Bet, Laval University 


“The Indictment of tyranny in our Declaration of Independence is 
based squarely on the recognition of God’s order in the universe, His 
Divine Providence, and His Justice.” 

Most Rev. JouHn F, O’Hara, Bishop of Buffalo 
1 


2 LAW AND GOVERNMENT 


“If we should examine the work of the United Nations we shall find 
in its most significant acts and accomplishments a definite tendency 
to make International Law conform to Natural Law.” 

Cartos P. Romuto, President, United Nations General Assembly 


“Precisely because God has made man higher than all nature about 
him and has given him an immortal soul endowed with faculties to 
reason and to choose, He has made him accountable and a subject of 
laws—some placed by his Creator directly and others by those to 
whom it has been given to share in authority.” 

Most Rev. Paut C, ScHutts, Archbishop of Indianapolis 


Introduction 


Some years ago, before the Riccobono Seminar of Roman Law 
Society in Washington, D. C., it was my privilege to read a paper 
on the divine natural law according to St. Thomas and modern 
Catholic moralists and canonists. The principal sources used were: 


(1) Cicognani, Canon Law 
Chap. II: The Nature of Law 
The School of Positive Law 
The School of Natural Law 
The Natural Law and Eternal Law, pp. 18-30 
(2) Priimmer, Theologia Moralis 
(3) D’Angelo, Jus Digestorum 
(4) Articles from Catholic Encyclopedias on Laws and Codes 


As usual, there were no misgivings about the solidity of the mat- 
ter presented from such approved and reliable Catholic fontes, but 
in my naiveté it had never occurred to me that this was practically 
new doctrine to the legal profession, schooled technically otherwise. 
“Very interesting,” said the non-conformists who were numerous, 
“but you are bringing in theology.” 

Shortly after, an eminent judge entertained us on the same topic, 
basing the essence of natural law on custom. 

Interest had been stirred, and led to a symposium of views pre- 
sented in the Notre Dame Law Review. Ten different conceptions 
from as many legal experts. 

Later we listened to Dr. Roscoe Pound of Harvard in an interest- 
ing, scholarly, but quite incompletely Catholic, treatment of the 
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subject, (much as he tried to be understanding and conciliatory). 
Many of us were beginning to see the fundamental cleavage of 
viewpoint, distinguishing Catholic from acatholic legal formation 
and its consequences in practice. It was with more than interest 
that I noted that, with the return of my cherished friend, now 
Msgr. William Doheny, C.S.C., Auditor of the Rota, there was 
founded in 1947 the Natural Law Institute at Notre Dame, Indiana. 
The Institute is continuing sound, solid reassertion of eternal prin- 
ciples, too often totally ignored and consequently neglected. 

The problem has manifested itself in various ways to all of you— 
but this was its summary impact on my thinking, teaching, and deep 
concern. It is the most important basic principle being radically 
challenged in law and government circles in this day and age. 

The American Catholic Philosophical Association this year has 
bulwarked educators with up-to-date material on various aspects of 
our subject, but it remains this writer’s view that only the theo- 
logical implications have a chance to save humanity. Philosophy 
can prove the existence of God, and give proofs of the existence of 
the natural law, but neglect of the Divine Lawmaker Who at 
various times has come to our assistance and spoken distinctly, is 
the most ruinous calamity that can come to individuals, families, 
economic and secret societies, nations, or international associations. 

For us, living under the law of grace, as recorded in the New 
Testament, our peace, truth, and happiness are linked with the 
Divine Person beginning and ending the narrative, and still the Liv- 
ing Voice. 

Philosophy alone cannot save us. The Scholastics never argued as 
if it could. They were more concerned about ultimate than inter- 
mediate ends, and knew how to distinguish natural and super- 
natural. 

“The philosopher,” says Newman, “aspires towards a divine prin- 
ciple, the Christian towards a Divine agent; we train by obedience 
in love, to be loyal subjects of a supernatural Kingdom, beginning 
on earth continuing in heaven, not citizens of a Stoic republic.” 

Anything like an exhaustive treatment of my topic is out of 
question, but a few reflections may spark some interest in the 
absorbing subject. 


4 LAW AND GOVERNMENT 


The Natural Law as Catholics Comprehend It 


Old and New Testament sages never excluded the light of revela- 
tion from a person’s quest of truth, especially when considering the 
primum principium. Neither did they disdain arguments of the 
merely natural order as corroborating, substantiating, and even 
more fully proving the existence of a personal God in His divine 
Providence blessing the good and punishing the wicked. Life on 
earth is construed as cooperation or collaboration with the plan of 
God the Father, Who supports us on earth while we aim to merit 
our eternal reward in Heaven. This view naturally colors views on 
the use and abuse of things, persons, and places. 

It does not require much culture to grasp this profound natural 
and supernatural divine truth, although it can be dimmed to dis- 
tortion by the sins and vices of men. Law as definitely accepted by 
all reasonable men, since St. Thomas gave its expression clear form 
is an order of reason in view of the common weal, emanating from 
the authority of the one who has control of the community when 
it is sufficiently made known to those involved. 

Correlative is the obligation in conscience to obey its precepts. 
Why? Because all laws derive their binding force from God above, 
promote peaceful existence on earth, and lead to a reward in 
Heaven. Providence lovingly cares for everything. The reasonable 
creature shares in this Providence in providing for self and others; 
but in conformity with the eternal law according to one’s own 
nature and that of others with whom it is in relation. The par- 
ticipation of the reasonable man in the eternal law of Divine 
Providence—this is what we call the natural law. In other words, 
whatever place I hold in this world, I should try to visualize and 
carry out God’s providential plan for my conduct here and now. 
Its existence has no need of being proved; it is testified to by con- 
science, which according to the dictum of St. Paul enlightens even 
pagans who have no other law (Rom. 2, 14). At least in its primary 
principles it is promulgated to individual man the moment he re- 
ceives the use of reason. 

We recall, however, also that God has deigned to come to the 
assistance of the weakness of the human intelligence by promulgat- 
ing from Mt. Sinai by revelation, a list of the precepts of the natural 
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law, and later giving them authentic interpretation through His 
Divine Son in the Gospel and by the infallible magisterium of the 
Church. 

The object is all that is in accord with or repugnant to the order 
established by man’s Creator and Saviour, all that agrees to the 
extent of being necessary to preserve this order; for example, the 
worship of God and the love of parents and children is necessarily 
commanded; blasphemy, perjury, lying, are necessarily, in the 
nature of things, forbidden. God-given rights and obligations to be 
good, do good, and resist evil, derive from the conscious recognition 
of our own destiny, our relations with God and our neighbor, if we 
wish to pursue our way faithfully and successfully to our eternal 
happiness above. 

It is evident that the natural law founded on nature itself is as 
unchangeable as nature itself: God Himself could not authorize 
perjury or blasphemy. But if the law itself cannot change, its ap- 
plications can be subject to change; for example, there will be cases, 
as is well known, where we are told it will be permitted to cause 
the death of others, or take their property without violating the 
fifth or seventh Commandment of the Decalogue, because some 
precepts of the natural law can be in only apparent conflict with 
other axioms or precepts of the same natural law, such as the right 
to defend our virtue, our life, our divine faith in God, or the exist- 
ence of our country against unjust aggression. 

We call divine positive law a certain number of prescriptions 
added to the natural law in various historical circumstances during 
the time of the Patriarchs, then by the intermediary of Moses, and 
then by the Son of God, Our Saviour Jesus Christ. By the law of 
the Gospel, Jesus Christ has made more perfect the moral precepts 
of the Old Law and given us Sacraments as means to obtain the 
special graces we need during the course of our life, and left us an 
official interpreter, the Vicar of Christ, to clarify and proclaim of- 
ficially, when necessary, what Christ wishes done for salvation. 


Our Allegiance 


To the immortal and invisible King of ages, to God alone, be honor 
and glory for ever and ever. Amen. 
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Let us pray: 

Oh Lord God, King of Heaven and Earth, deign today to direct and 
sanctify, to rule and govern our hearts and bodies, our senses, speech, 
and actions in Your Law and in the works of Your commands: so 
that both here and in eternity we may deserve, with Your aid, to be 
safe and free, Oh Saviour of the world; Who lives and reigns for ever 
and ever. Amen. 


Such is part of the daily morning prayer of every priest ordained 
to offer, preach, teach, bless, and baptize correctly in the name of 
the Most Blessed Trinity. 

We believe in the living and true God (I Thess. 1, 9), but we 
have dealings with many who refuse any homage to their Maker, 
Saviour, and Judge to come. 

More serious than war’s physical slaughter, to those who believe 
in the spiritual world and the supremacy of Christ the King, has 
been the cold warfare of free thinking rationalists in the seats of 
the mighty during the last one hundred and fifty years. 

In the growing crescendo of a dogmatic and methodical doubt, 
atheism, and anti-theism, the reasoning man nowadays deliberately 
affirms or denies allegiance to the God of our Fathers. There is no 
logical place for indifference. 

Twice recently, in a brief space of time, Our Holy Father, Pius 
XII, a recognized luminary among jurists, a prudent and solid 
leader of world-thought and action, and for us Catholics, Christ’s 
own authoritative voice, has spoken on the fundamental principles 
of all that is just and right, in solemn words to eminent jurists 
gathered before him. First it was to the civilists of Italy, and later 
to the Auditors and Advocates of the Holy Roman Rota. In both 
sessions the Defender of Divine Doctrine, and Supreme Master of 
our morals, dealt with the same theme, but in a different way, 
suitable to his hearers. 

In the first, he quietly stated a principle, easily known by the 
natural light of normal intelligence, as well as confirmed by the 
light of Faith, and admitted by jurists of pagan as well as Chris- 
tian times, that right is not solely, nor even principally, that which 
has been decreed by human authority, but rather what has been 
decreed by God. 
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The Pope continued, it is not lawful for a judge to decide cases 
following a human law, when this is contrary to the law of God. 
In case of conflict, God is to be obeyed rather than men, even if 
these men are supreme legislators of the state and the agent is a 
judge or magistrate appointed by and subject to him. 

Then, the Holy Father deduces some practical conclusions to 
illumine, as he said, the minds of Catholic jurists. 

In the second allocution to the auditors and collaborators of the 
Rota, the Pope devotes more attention to explaining what con- 
stitutes the ultimate basis of juridical order, legal science, and prac- 
tice; but he returns to the same topic, the divine natural law. 

Pius XII intends to lay down the truth in the light of the same 
principle: human authority although the highest legislative on earth 
among men, is not absolutely supreme. There exists still living and 
flourishing another higher source, the divine law with consequent 
divine responsibility for rulers. 

A norm decreed by a lawmaker must not be contrary to the 
divine law. If it is, it is not right law, nor equity, but iniquity, and 
it should not be obeyed. 

No one is surprised that the first forthright address attracted the 
attention of jurists and many others. It was especially torturous to 
consciences on the question of cooperating in divorce proceedings. 

Among non-Catholics it provoked surprise and occasional repro- 
bation. We need not take too seriously the accusation against the 
gentle but firm Father of Christendom, that his notions were revolu- 
tionary. Not all such statements issued from bad will. 

By academic training and habits of thought and reading and 
legal formation, many could be led by a kind of second nature to 
protest such a proclamation from the mouth of Rome. 

“New doctrine,” they cried, “contrary to the traditional juridical 
practice!” In a sense this was true, if we declare tradition as be- 
ginning with the nineteenth century practice when the seeds of 
secularism, with divorce from theology, were planted for the harvest 
of wild theories we are now bemoaning. 

What the Pope condemns principally as false and harmful to 
peoples’ happiness is juridical positivism and utilitarianism, claim- 
ing independence from natural rights and higher laws. 

Over and over, the Holy Father presents the emptiness and in- 
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validity of laws with only the figure or outward appearance of a 
law, and without its inner nature, even though incorporated in a 
code. 

Lest many jurists take error or terror at the thought, he informs 
them that he is referring to the natural law as regularly referred 
to by Catholic theologians and philosophers, though not by them 
exclusively. He then points to the need of the study of the philoso- 
phy of law, without which jurists cannot hope to have an adequate 
knowledge of the natural law, its function, its norms, and its pre- 
cepts. 

For Catholics, the only other safe way is with docility and 
reverence, to listen to the Magisterium of the Catholic Church; but 
for them also, the cultural background of the philosophy of law 
is needed to discuss profitably with others the legal and moral doc- 
trine which they themselves reverently accept from the Church. 

If I have run to the Holy Father for an opportune thought in 
the opening paper of this conference, it is because I love the guid- 
ance of every allocution he sends out. Perusing various addresses 
one could undoubtedly discover richer material on the natural law 
and every other topic we are here to discuss, but I like the profound 
simplicity with which he must have captured benevolence when he 
said to those who are considered experts in sifting true from false: 
Judex est quasi justitia vivens. He showed them the responsibility 
of their office by emphasizing their sacred duty when pronouncing 
a sentence which could decide and stabilize the truth by giving it 
legal validity. 

I do not believe that you would wish me to try and develop on 
this occasion at length the origin and development of the concept 
as nicely done in Archbishop Cicognani’s Introduction, nor to treat 
of the history leading to the definition of St. Thomas as done by 
Dom Lottin, nor the influence of Franciscans by Ignatius Brady, 
O.F.M., nor the natural law in the Jus Gentiwm of a recent 
Capuchin work; nor natural law and natural rights, or the meta- 
physics of the natural law by Dr. Hart. Most of these topics have 
been treated in academic form a few months ago, and I do com- 
mend the reading of the now-published report of the American 
Catholic Philosophical Convention, April, 1950. 

Sometime later (it may be), the Conference will devote itself 
entirely to the divine natural law, the philosophy of which avails 
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so much to give us moral certitude and confidence in the rectitude 
of our relations with God and remotest neighbors, and the theology 
of which leads safely to everlasting life. 

For the present, let us just be grateful to St. Thomas and his 
predecessors for a clear definition of morally binding law and the 
emphasis on recta ratio which has become the key to so many solu- 
tions of difficulties. 

The central idea in moral philosophy as taught in Catholic 
schools today is that of natural law, an idea which is, of course, 
utilized also by Catholic moral theologians. 

Revelation apart, it is the natural law which, by forbidding cer- 
tain human acts, makes them morally wrong; by enjoining certain 
human acts, makes them morally desirable; and by counselling 
certain human acts, makes them morally good, though not obliga- 
tory. 

It is the natural law which the well-informed conscience correctly 
applies in passing moral judgments upon the conduct of its owner. 
It is the immutability of the natural law which disproves ethical 
relativism. It is to the natural law that we must appeal when urging 
moral truths upon those who reject revelation. 

It can be so easily understood when once we grasp that God 
above is so reasonable and clear in the demands He makes upon 
us. He does not ask the impossible, as St. Anthony says. In govern- 
ment, in family life, in social life, religious life, in teaching, in read- 
ing, in business, the principle will be the same: Do good, avoid 
evil; fulfill your duties diligently as a good Paterfamilias and not 
negligently; love God and respect Him; fear mortal sin more than 
physical death; be good and fear nothing; God will enlighten and 
strengthen for every office of obedience exacted of us. 

Going back to fundamentals or principles, scripturally, even 
those of the Decalogue, or, appealing to Lex et Evangelium (out- 
side of our own circles) as was usual for many centuries, is not 
considered by many, practical speculation in the schools and in the 
courts today. The Greeks, as the Holy Father says, had a word 
as usual, for unjust—jus, or legally unjust. Classical jurists of the 
pagan days of Rome loved their profession as the art of consider- 
ing res divinae et humanae. More than lex dura they loved bonum 
et aequum. They idealized honeste vivere and defined justice for all 
time to come. But who can evaluate the influence of the Saviour 
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softening the barbarisms of uncouth people, and leading us on and 
on to greater perfection under the law of grace? True religion is not 
to be neglected, and the Revelation of Christ and Christianity must 
be respected if God’s blessing is desired. 

Codes of laws for vital order nowadays do not begin with the in- 
vocation of the Most Blessed Trinity, as did the Justinian Code. 
Even the Golden Rule, although enshrined in the hearts of many, 
is no longer at the beginning of the lawbooks. Nor is the “Judge 
not, that you may not be judged,” of the Doomsday Book particu- 
larly emphasized. 

However, the claim of being reasonable is not yet extinguished 
totally in the minds of those who claim authority to regulate our 
conduct for the common well-being. It would seem that here lies 
our first approach to winning back for Christ those who mistake 
reasonable moral certitude, divine faith, and holy charity, in our 
way of life. 

Meanwhile (although I am conscious of being on the lowest rung 
of the ladder that leads to grace and eternal felicity), for those who 
do not see with eyes of faith, we may still urge that the life of all 
of us must be the homage of esteem and love for the Sovereign 
Good, explicitly or implicitly honored by acts that are good. Do 
good and avoid evil may be a primary precept, but it quickly and 
almost immediately becomes “love God” for those who personally 
recognize a personal God providentially governing the universe. 
“Si est Deus, amandus ut Deus; et quod nihil aliud colendum 
tamquam Deum,” says Scotus. 

Religious are par excellence called to be worshippers of God; and 
piety to make up for the impiety of others is the glory of our 
vocation, even though the war upon us is vicious and as unreason- 
able as it was against Christ. 

A natural ordination of the moral life to God, and His glory, 
even though not consciously perceived, could be an object of all 
good educators who seek to do good or make others good, be they 
Jew or Gentile, baptized or unbaptized. One need not fear a con- 
tradiction in the Old and New Testament, Gospels or Epistles in 
preaching or teaching rationabile obsequium as the prelude to the 
law of grace. 
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Mot d’ordre 


For ourselves, the divine natural law with its incisive first prin- 
ciple, Do good and avoid evil, may well spur us on to distinguish 
true from false and help us in resisting attempts to lead us into 
error and sin. We are patiently conscious of other philosophies and 
dangerous societies trying to allure, and not infrequently cloaking 
crimes against nature by innocuous or hygienic names: Euthanasia 
gently covers hideous murder; mutilation is called sterilization; 
race suicide is planned parenthood; and polygamy and polyandry 
excuse themselves because of incompatibility and compatibility. 

My subject could go on and on to many applications, as you all 
know, from ethics and moral theology, but it can also be reduced 
to self-evident truths with which I shall conclude. Do good, avoid 
evil; love God, fear to disobey Him; act reasonably as a human, 
and control animal nature; make it serve higher purposes; a good 
father or mother on any level loves the children. We are all brothers 
and sisters in Christ; and a hundred other delightfully simple ex- 
pressions of profoundest truth will teach us on the way how to get 
along peacefully with each other, if we only heed. 
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DISCUSSION 


MATTHEW DE BENEDICTIS, O.F.M.:—Father Michael’s brief paper 
certainly points the finger on what may be rightly termed one of the most fun- 
damental needs of our age. Most fundamental, because unless our age returns 
to the acceptance of the divine law as perceived by the natural light of human 
reason, i.e., the natural law, she will have forsaken the one and only truly 
objective criterion of morality discoverable by unaided reason. Most funda- 
mental, also, because in rejecting this true and objective criterion of morality, 
false and subjective norms will have to be invented—as have been invented 
and put forth in our day with the most disastrous results in all fields of order, 
be it the order of the individual to His Absolute—or of the individual to 
himself—or of the individual to his fellows, etc... . 

Our age has prided itself upon the fact that it is objective, especially in 
the field of the experimental sciences. Be that as it may, it is nevertheless 
manifest that in the field of ethics, there is not even a trace of objectivity. 
And this, doubtlessly, is due to the fact that the true and ultimate criterion 
of morality has been forsaken. 

This very fact is an open condemnation of the so-called high educational 
level of our age. For training the mind without instilling objectively good 
conduct, which, of course, is impossible without an objective and ultimate 
norm, may be instruction—but it is not education in its true and full sense—it 
is not Wisdom. 

As Catholics we have the truth—both philosophical and theological—but 
the possession of the truth is not sufficient—it must be used—not simply for 
our own good but also the good of our fellowmen, especially for those who 
have strayed—that they who have erred may be brought back to the fold 
of Him, Who is Truth Itself. 


DISCUSSION 


NATHANIEL SONNTAG, O.F.M.Cap.:—There is a growing tendency, 
on the part of writers, to posit statements and consider them as proven be- 
cause, as they say, they are based on the natural law. This is true particularly 
in the realm of philosophy, ethics, sociology, natural religion and law (both 
civil and canon). It would appear that at times the writers exceed the legiti- 
mate use of the argument from the natural law. 

For example, in the field of sociology, it is claimed that a sit-down strike is 
contrary to the natural law. Others claim that atomic warfare (if not all wars 
fare) is contrary to the natural law. The argumentation from the natural law, 
however appealing, is not self-evident. Every argument based on the natural 
law should be self-evident. Were these writers pressed to render their argu- 
ments in the form of a syllogism, they would find how tenuous their position 
really is. In many instances the statements do not carry the weight they are 
alleged to carry. 


DEFINITIONS AND FUNCTIONS OF 
POLITICAL AUTHORITY 


Nea Manarrey, O.F.M.Cap. 


Glancing through a list of definitions of political authority, it is 
not hard to note a complete and clear-cut division into two groups. 
The thesis on political authority is naturally tied up with the fun- 
damental question of the political society, the state, and since that 
thesis is built on one’s philosophy of ethics, it is not hard to trace 
the family features in the thinking of present-day philosophers. In 
the past two centuries the tie-up of law and nature and nature’s 
God has become more and more frayed until now it is brazenly 
denied that there is any connection between law and natural rights. 
Political scientists have drifted far from the theistic concept of the 
state on which Jefferson and the founders of our country based their 
theory of the state. 

It might be best to give a rather comprehensive definition of 
political authority and in the light of that to examine the definitions 
that lack some of the correct notes. Father Joseph N. Guenechea 
lists these nine notes as the principal ones. 


(1) It is a moral power. It is something that is proposed to 
the intellect and will of man but leaves him physically free 
to reject the act proposed or enjoined upon him. 


(2) Authority connotes a certain supremacy of dignity to 
which reverence must be paid, as the name of prince or presi- 
dent implies. 


(3) It necessarily implies the actual or potential direction of 

others, and so those who have authority are called directors, 
rulers or leaders. 

1Cf. Rueve, Stephen J., “The Philosophy of the Natural Law” in Modern 

Schoolman, vol. 14 (Jan. 1937), p. 28; also Millar, Moorhouse F. X., The 


Natural Law and the Bill of Rights, p. 32; and Noonan, Herbert C., The 
Natural Law and the Civil Law, p. 35. 
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(4) There is not only the direction but also the power of com- 
manding and obliging either the individual citizens or all the 
citizens of a state. 


(5) The power to command and to oblige is backed up by the 
power to punish or to reward. 


(6) It is supreme and independent within its own state, al- 
though in the international field of the present day it must, 
along with the authority of other nations, promote the common 
good of the whole world. 


(7) Authority comprehends the fullness of all those functions 
and powers both social and political in the merely natural 
legislative, executive and judicial order so that it can exercise 
full jurisdiction over its subjects .. . this fullness is less or 
rather it is not complete in the authority of the individual 
states that are bound together in a federation, because the 
supreme power resides only in the federation. 


(8) It has a certain unity and indivisibility, for authority 
which is not one can hardly unify the efforts of the citizens to 
one goal. This unity does not demand a unity of person in 
whom it resides but there must be some moral unity. 


(9) Finally, this supremacy, notwithstanding its fullness, in- 
dependence, indivisibility, ete., is limited by the rights that are 
prior to it. Such are the rights of the citizens, or of lower 
organisms in the state that arise naturally, or of other states, 
or of the Church in certain cases of mixed jurisdiction. Besides, 
authority can be circumscribed by certain laws or fundamental 
customs in the act of handing it over to the rulers.” 


A Moral Power 


Modern Liberal political scientists fear to place too much stress 
on the moral power of political authority. They would rather see the 
authority in a state as but the adding up of the individual wills of 
the members of the community. Besides, the investment of political 


2 Principia Juris Politici, Romae, Pontificia Universitas Gregoriana (1938), 
vol. 1, pp. 137-138. 
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authority with a moral force gives it a sacredness that they would 
prefer to see divorced from a purely secular institution like the 
state.* On the contrary the contention of the philosophy of the 
Schools has always been that the state’s authority is a mouthpiece 
of the will of God and so is clothed with a moral force.* Authority 
is always the right to direct and command and to be listened to and 
to be obeyed by others. In fact it shows itself in its purest vein 
when it is exercised by institutions like the Supreme Court of the 
United States, which is separated from any exercise of the executive 
function.® While it is incorrect to posit an authority without a cor- 
responding power, yet the essence of authority is more clearly 
thrown into relief when the execution of its directives is performed 
by a complementary section of the authority of the state. Then 
there is less danger of an identification of authority and coercion, 
since coercion is but one of the instruments used by authority.® 

Authority is a practical judgment designed to be a rule of conduct 
by the free will of another. The reference to a personal intellect and 
personal will is essential to the notion of authority.’ In fact man is, 
as Aristotle calls him, a political animal simply because he is a 
reasonable animal, and he will develop along the lines of his specific 
nature only with the educative and cooperative help of his fellow 
men and only when education and development take place in line 
with the essential human dignity.® 

There is, then, quite a different concept of political authority 
between the philosophers of the School and those who follow the 
ideas of Hobbes and Rousseau. To give but two examples: A popu- 
lar college text of political science defines authority as, “the supreme 
will of the state to command obedience overriding the will of all 
other associations within the state.” ° Two of the characteristics of 


3 McCormick, John F., “The Individual and the State” in Proceedings of 
the American Catholic Philosophical Association (1939), p. 16. 

4 Parsons, Wilfrid, Which Way, Democracy? (New York: Macmillan, 1939), 

. 100. 
i 5 Maritain, Jacques, Scholasticism and Politics (New York: Macmillan, 
1940), p. 92. 

6 Simon, Yves, Nature and Functions of Authority (Milwaukee: Marquette 
University, 1940), p. 40. 

7 Simon, Yves, op. cit., p. 7. 

8 Maritain, Jacques, op. cvt., p. 68. 

9 Jacobsen and Lipman, “An Outline of Political Science,” College Outline 
Series (New York: Barnes and Noble, 1939), p. 33. 
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this sovereignty are: (1) absoluteness, “There can be no legal power 
within the state superior to the sovereign law-making power. There 
can be no legal limit to the supreme law-making power.” (2) uni- 
versality: “The power of the sovereign state extends over every 
person and every association within it without exception. The ap- 
parent exception in the case of diplomatic representatives is merely 
an international courtesy.” 2° 

A second example is the article on “Authority” in the Encyclo- 
paedia of the Social Sciences. There, authority is defined as “. . . the 
capacity, innate or acquired, for exercising ascendency over a group. 
It is a manifestation of power and implies obedience on the part of 
those subject to it.1t Father Guenechea lists twelve other inaccurate 
definitions of authority with a criticism of each.% 


Supremacy of Dignity 


An incorrect interpretation of the dignity with which authority 
is vested would be that the very existence of authority presumes 
faith in some power or in the special gifts of competence, wisdom 
or reasonableness of a definite man.** Authority has been vested 
with all the dignity and reverence it demands while the ruler had 
none of those characteristics. A Scholastic would derive the rever- 
ence due to the sovereign from the fact that his authority flows 
from the Cause of all nature.1* 

The reconciliation of liberty and equality of the citizens with the 
need of authority has always been a problem for the Liberal. The 
theory of the “General will” has never been completely satisfac- 
tory. Already back in the Middle Ages Christian philosophers had 


10 Jacobsen and Lipman, op. cit., p. 34. 

11 Michels, Roberto, Art. “Authority” in Encyclopaedia of Social Sciences. 
The article continues: “It is futile to discuss raison d’etre of authority. 
Authority exists and will continue to exist as it has always existed in one 
form or another, because it has as its basis traits deeply rooted in the human 
mind and because it answers the practical needs of society. ... Of all the 
theories, that of Hobbes comes closest to a sociological justification of 
authority. Hobbes taught that authority arises out of the social necessity of 
creating a body willing and able to mitigate the struggle of all against all, 
which presumably characterized all primitive society.” 

12 Op. cit., pp. 140-143. 

13 Michels, Roberto, art. cit., p. 319. 

14 Maritain, Jacques, op. cit., p. 105; McCormick, J. F., art. cit., p. 16. 
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explained the reason for the reverence and obedience to political 
authority. The ruler was the vice-gerent and the interpreter of the 
law of nature for the God of nature. As long as he correctly in- 
terpreted that law, or as long as it was not certain that his inter- 
pretation was incorrect, the citizens respected and reverenced him 
for the One whose place he took.** Submission and reverence for 
authority in the state is of the same genus as submission to author- 
ity in the family and respect for the property and rights of others.1° 


Direction of Others 


The direction of others in the pursuit of their goal is the element 
of authority that stands out more than any other. Some have 
hinted that this need of a directive to reach the goal of man’s per- 
fect existence was a weakness of human nature as such, or at least 
the result of the original fall of man. But Thomas Aquinas always 
insisted that man would have had need of such direction even in 
the state of Adamic integrity as long as there was a question of 
directing free men toward the goal of the good of the social com- 
munity.1’ It is a metaphysical consequence of the nature of man 
and so “an absolutely good thing founded upon the metaphysical 
goodness of nature... the everlastingly good principle of the 
social unity in the pursuit of the common good."* Such a directional 
guide is necessary even in the simplest social unit, the family. And 
the family is presumably often made up of persons who are good, 
unselfish and dedicated to the good of their social unit.1? Much 
more is it necessary in the case of the larger society where selfish- 
ness and lack of cooperation and even archaic and criminal ele- 
ments must be encountered.2° Without the direction that is given 
authority, the state would disintegrate into a rabble. There could 
be no conspiratio virium, no common endeavor, no order and no 


15 JT, II, q. 42, a. 2 and II, II, q. 104, a. 6. 
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progress.2? One last note regarding the actual or potential direction 
of the members of the political society. The power itself is con- 
stant even though the use of the directional power and moreso the 
enforcement of that power seems to fluctuate with strong and weak 
rulers. The power was there but there may not have been the need 
to exercise it at all times. The circumstances of the present day 
have not given new powers to the state but have merely called into 
play the power that was always present.”* 


Power of Commanding and Obliging 


St. Thomas distinguishes two kinds of dominion, that over slaves, 
and that over free men.?* They are distinguished in this way. In 
the one the power is exercised for the private good of the master; 
in the other it is exercised for the common good of society, of which 
the one commanded is a member. In the one case there is an aliena- 
tion of human effort; in the other this situation does not exist.?* 
Since a slave state is certainly not the type of political society en- 
visaged by the Author of nature, it need only be stated that the 
kind of dominion that is a connatural note of authority is the 
power over free men. That power of enforcement so intimately tied 
up with authority is a necessary complement of it. Otherwise, 
authority becomes useless and inefficacious. In so far as authority 
stoops to the use of power, it has descended into the physical realm 
or order. In so far as power is invoked by authority, power has 
been elevated to the moral and legal order. Any separation of 
authority from power is a separation of force from justice.2° For 
some the note of compelling force is so important that it is made a 
part of even a short definition of political authority: “The legiti- 
mate power of the state to direct and compel its members. . . .” 26 
The invocation of power or the threat of force and also the entice- 


21 Cronin, Michael, The Science of Ethics (New York: Benziger, 1917), vol. 
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ment of reward or the sanction of punishment will be in inverse 
proportion to the perfection reached by the society and the persons 
or groups that compose it.?7 


Supreme and Independent 


Scholastics in general make supremacy one of the necessary notes 
of political authority. It is not derived from any political superior 
and is above every political agency in the state, and has plenary 
control of its internal and external affairs.2* This is by no means 
a denial of juridical rights to lesser social units, vocational groups, 
the family, the school and the Church. Their rights are not given 
by the political authority but rather acknowledged and recognized. 
The powers of legislator, executive and judge are inherent in this 
supreme power so that the state may achieve its purpose. It is not 
necessary that all these powers be exercised or be attached to one 
person or to one group of persons, but they must be coordinated to 
achieve the one purpose of the political society.” 

Although the limitations of the authority of the state will be 
treated in the second part of this paper on the function of political 
authority, it should be noted in the definition that authority is not 
unlimited. When the authority of the state goes beyond the field 
marked out for it, then it lays the foundations for its own destruc- 
tion. It may subsist for a while but on the precarious base of power 
without authority.*° 


Authority Is Not the Formal Cause of the State 


Some have tried to see in authority the formal cause of the state, 
but this does not seem to be correct.*? It seems more correct to say 
that the formal cause of the state is the juridical bond arising from 
the natural law and flowing from the consent of the persons who 
make up the state.*” 


27 Simon, Yves, op. cit., p. 7; see also articles in Encyclopaedia of Social 
Sciences, “Political Power,” and “Political Obedience.” 

28 Higgins, Thomas J., op. cit., p. 452. 
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The Function of Political Authority 


Turning to the functions of political authority, probably the best 
classification is that of Dr. Yves Simon into essential, substitu- 
tional and perfective.** The essential function is “to direct the 
common good of the members that compose the state.” ** But the 
common good toward which man is directed must be such as is 
revealed in man’s human equipment and human action.** Such is 
the age-old standard of the moral good adopted by the political 
philosophers of Christendom. “For states or other groups to posit 
for men a conflicting objective is to create a fatal and rebellious 
dissonance between human nature and human destiny.” **° The same 
human nature that calls for the union of men into a political society 
also limits the function of the ruling principle of that society.*’ 
Therefore, the common good cannot be said to be Just the end that 
is intended by a group of people; “it is of such a nature that it has 
to be intended in common and achieved through common action.” ** 
The essential function of providing for the common good falls 
logically into two subdivisions: the protective function and the 
promotional. The protective purpose of political authority has 
always been manifest. In the otherwise mistaken concept of the 
state as imagined by Thomas Hobbes the idea of the state as a 
protector of rights in a world where no rights were safe, has been 
its one redeeming feature. But too much emphasis on this feature 
of the state has led to the laissez faire philosophy of the state, leav- 
ing to the state merely the protection of the rights of citizens and 
excluding all else from the surveillance of the state.*® Still, it is 
true that the guarantee and the protection of the rights of indi- 
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viduals and groups in the state must come first. The violation of 
those rights has a profoundly evil effect on the common good and 
the respect of them increases the well-being of all. If there were 
no protection of rights, the strongest and the most ruthless would 
soon possess the earth.*® It can be seen from this that there is no 
contradiction between freedom on one side and authority on the 
other. The principal purpose of authority is to preserve freedom. 
Our Declaration of Independence declares that governments exist 
to secure men’s rights. The state has the duty of protecting the 
rights of its members and thereby guaranteeing both internal and 
external peace, the first by an adequate police force and the proper 
courts of appeal, the second by the maintaining of an army 
adequate for national defense.*t A human person has rights because 
as a person he is a reflection, an image of God.*? Governments may 
restrict the God-given rights of their citizens, but such a limitation 
presupposes their prior existence.*? A law which would seek to 
violate the inalienable rights of a person would teach anarchy to 
its subjects, and would set up what St. Thomas calls “‘a bond of 
iniquity.” Such an attempt to dethrone God as the ruler of the 
world might very well give rise to a moral right or even a moral 
obligation to disobey a measure abusive of the inborn rights of 
man.** 

The second part of the essential function of authority in the state 
is the subsidiary role—that of supplying what would otherwise be 
attainable by the individual units of society. All too often the mere 
protection of the rights of the citizens will not supply needs that 
are either necessary or highly useful. But the authority of the 
state should not be invoked unless the task cannot be satisfac- 
torily achieved by the smaller social units. This is the principle of 
autonomy, a complement of the principle of authority.” The state 
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is often pictured as one more example of the provident care of God 
for the creatures of this world. There is nothing in the providence 
of God that either forces or crowds out the action of other creatures. 
Hence the state should rather enlist than supplant the spon- 
taneous action of the smaller groups of which it is composed.*® 
To sum up, the protective and promotional or subsidiary function 
of political authority will be fulfilled when the helps and facilities 
which are required to place private prosperity within the reach of 
all have been provided. It will embrace legislation, the judiciary 
and executive facilities for defining and adjusting in an equitable 
manner the mutual rights of even the poorest of citizens. It will 
include means of communication, protection of health, and promo- 
tion of education as far as these are required to supplement private 
enterprise.*7 

Besides the essential function of authority, it may often fill a 
substitutional role. Just as there is the normal need of authority 
for the guidance and direction of the young and the feeble-minded 
within the circle of the family society, so there is need for authority 
to play this role for a third of the life of even normal people, and 
for backward and undeveloped peoples the need is more evident and 
more prolonged. The pursuit of their own good will depend on the 
proper guidance of persons whose reason is more highly developed.*® 
If even in the field of speculative truth there is such a possibility 
of errors the danger of mistakes and misdirection is much greater in 
the field of ethics. The primary truths in the field of ethics can be 
proved, but there are many secondary truths of supreme importance 
to the welfare of man and society, that are not easily demonstrated. 
Here authority guarantees against the risk of a wrong choice on 
the part of its subjects. Freedom of choice of action in matters that 
touch the ethos of a state might soon undermine the state itself.*9 

Finally, authority has a perfective function. The Malines Code 
declares: ‘The authority of the state should also set itself to en- 
courage the growth of material, intellectual and moral good in the 
whole body of the members of the community.” ®° Assuming that a 
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people are fully capable of self-government, and united under a 
directing authority, it is still desirable that they be guided to ever 
higher levels by those who are possessed of a more eminent degree 
of power and virtue.*t The state, too, has as its goal the life of 
virtue.*? In fact that state is more successful in playing its part in 
the life of man, that fails to reach some of the immediate goals of 
political society, but which keeps in mind the ultimate purpose of 
all human living and strives to lead its citizens to that goal.* 
Rectitude of life, what the philosophers called the bonum honestum 
should be the highest ideal of the state. In this matter, it is interest- 
ing to note that St. Thomas stresses the pedagogical function of 
the coercive power of the state to prepare the way for the practice 
of virtue by establishing a system of good habits that will ease the 
triumph of virtue over passion.®*t While authority is working out 
this phase of its function, helps the citizens of a state to choose 
wisely, yet its assistance should be tempered and supplemented by 
a freedom of choice and autonomy, lest by providing a set of 
ready-made decisions it impair the exercise of the citizen’s own 
judgment and impair the progress of liberty. “Perfective authority 
usually gives its pronouncements the form of advice or counsel 
rather than that of binding precepts.” ** 

Although it has generally been the position of Liberal political 
scientists that the “state is atheistic’ meaning that the state has 
no function with regard to man’s duties toward his Creator or the 
moral law, such a position is philosophically untenable. The state, 
no less than individuals, owes a debt of gratitude to God, who gave 
it being and maintains it and enriches it with countless blessings 
(Immortale Det). Pope Pius XII traced the essence of totalitarian- 
ism to a divorce of political authority from God. The least that the 
political authority can do is to safeguard its citizens from all public 
incentives to irreligion and immorality.*® 
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A CRITIQUE OF CONTEMPORARY LEGAL 
PHILOSOPHY 


Rupoutr Harvey, O.F.M. 


I 


There was a time when it was fashionable to assume humorously 
that all lawyers have larceny in their hearts. Saint Ives, patron of 
lawyers, is assured a place in the annals of literature by the lines: 


Sanctus Ivo erat Breto, 
Advocatus, sed non latro, 
Res miranda populo. 


No one need answer Carl Sandburg’s question, ‘‘Why does a hearse- 
horse snicker, hauling a lawyer away?” For the same reason, almost 
everyone appreciates the Irishman who, reading the inscription on 
a gravestone, “Here lies a lawyer and an honest man,” remarked in 
amazement, “Begorra, two men in one grave!” 

At one time it was reasonable to assume that however predatory 
were certain members of the bar, the law itself was above reproach. 
Men depended upon it implicitly, comparing it in dependability to 
the solid earth beneath their feet. 


Distrust of Law 


Something has changed all this and the old confidence is gone. 
The man who has lived through an earthquake is shaken in mind 
as well as in body, wondering what can be stable when the solid 
earth, symbol of stability, has been known to move beneath his 
feet. When one first hears the Supreme Court of the United States 
called “The Court of Ultimate Conjecture” something happens in 
one’s mind, and one’s confidence in the law is never again the same. 

What are some of the reasons why our confidence in law has been 
shaken? This question is finally concerned neither with law as a 
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science, nor with the practise of law as an art, but with the 
philosophy activating law in America today. To answer it thor- 
oughly would entail examining the sources of the prevailing climate 
of legal opinion, the various and conflicting theories influencing and 
underlying the contemporary interpretation of civil legislation and 
commercial codes, procedural laws, penal codes and all the stock- 
in-trade of the legal profession in the world’s most powerful nation 
midway in the twentieth century. 

The question has to do with eminently practical matters and not 
with speculative and remote problems of abstruse jurisprudence 
which are meaningless words to the layman and intellectual luxuries 
to most working lawyers. It is concerned with the very foundation 
of the law itself, the stability or instability of the basis on which 
it rests and the validity of the principles which all lawyers daily 
apply in their practise. It asks whether the law itself has any sub- 
stantive meaning and what is the meaning of laws. This is not one 
of the many peripheral interests of jurisprudence but something 
touching the central core of the system by which civilizations live. 

Anyone’s definition of law will depend upon the definition he 
gives to a good many other things, and once a man has arrived at 
an acceptable definition the case is, for him at least, already solved. 
Article 509 of the Russian Penal Code says, “Law is a system of 
social relationships which serves the interests of the ruling classes 
and hence is supported by their organized power, the state.” This 
grim prospect is a sequel to the view of Tolstoi who defined law as 
“rules established by men who have control of organized power and 
which are enforced against the recalcitrant by the lash, prison, and 
even murder.” (Boris Sapir: Dostoyewsky und Tolstoi tiber Prob- 
leme des Rechts [1932]). These thoughts are a far cry from the 
definition of Cicero who wrote: “Law is the highest reason im- 
planted in nature, which prescribes those things which ought to be 
done and forbids the contrary,” (De legibus, lib. 1, c. 6) and of 
Demosthenes who said: “That is law, which all men ought to obey 
for many reasons, and especially because every law is an invention 
and gift of the gods, a resolution of wise men, a correction of errors 
intentional and unintentional, a compact of the whole state accord- 
ing to which all men who belong to the state ought to live” (Oration 
against Aristogiton). 
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In so complex a phenomenon it is impossible either to discover 
or to formulate a definition which all jurists will accept, but the 
reason for the difficulty is not in the complexity alone. It is easy 
enough, for example, to distinguish between laws and the law. But 
what is the law itself? Why is it so evasive of definition? Perhaps 
because it has become, as the congressman remarked about Caesar’s 
wife, all things to all men. Nor is it helpful to dismiss the subject 
by impatiently remarking that the dispute concerning definitions is 
“a tempest in a teapot,” a dispute about words. Law must admit 
of definition for it is an actuality described by some and denied 
by others but nevertheless substantively existing coevally with the 
eternal God. 


Three Schools 


The law has accompanied the modern mind on every step of its 
journey from Descartes through Hume to Kant. It reflects clearly 
the confused welter of modern thought. There is sczentism in it, 
and relativism, and pragmatism and instrumentalism. There is em- 
piricism and positivism and naturalism. It has been influenced by 
semanticists and psychologists, ethnologists and sociologists as well 
as by economists and statesmen. 

In this agglomeration it is possible to single out three schools of 
contemporary American jurisprudence if we remember that their 
boundaries are elastic. They are composed of Sociologists, Economic 
Determinists and Realists. 

Dean Roscoe Pound, formerly of the Harvard Law School, set the 
policy for Sociological Jurisprudence in an article in Green Bag in 
1907 in which he called the law an agency to support and protect 
fundamental social interests. For this school the law is an instru- 
ment for the fulfillment of human needs, and the better the law, 
the more human needs it satisfies. 

The Economic Determinists hold that the economic base of so- 
- ciety determines law and all social institutions. Law is for them 
the method of self-perpetuation used by the ruling class. Although 
Brook Adams, Charles A. Beard, and Francis H. Bohlen are 
identified with this school, economic determinism is most clearly 
exemplified in Marxism. 
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Realism, represented by Oliver Wendell Holmes, Thurman Ar- 
nold, Jerome Frank, and Karl Llewellyn is characterized by a psy- 
chological, experimental and sceptical approach to the law. The 
psychological approach they hold to be necessitated by our need 
to know the complex stimuli of which judicial decisions are the 
responses. They would supplant the analytical approach with scien- 
tific induction, the experimental method of the natural sciences. The 
scepticism of the Realists has a way of degenerating into cynicism 
and iconoclasm of the smart-aleck variety. 

According to Oliver Wendell Holmes, utility is “the inarticulate 
major premise of legal decisions.’”’ “The very considerations which 
judges most rarely mention,” he wrote in his dissenting opinion in 
Vegelahn vs. Guntner, “and always with an apology, are the secret 
root from which the law draws all the juices of life. I mean, of 
course, considerations of what is expedient for the community con- 
cerned.” (167 Mass. 92, and in Holmes, “The Common Law,” p. 35.) 

Holmes’ dictum that the law has developed rather by experience 
than by logic gives a benediction to experimental jurisprudence, but 
the most arrant pragmatist cannot escape the ethical and meta- 
physical implications of the law. 

The progressive irrationalization of law is one of the formidable 
facts of our times. If it were only a new methodology used by 
professors and students of jurisprudence, it would not affect all of 
us so quickly and profoundly, but it is an upheaval of foundations, 
the disastrous effects of which are felt everywhere. 

What is happening in law is occurring everywhere else in the dis- 
ciplines of the mind. Today, logical empiricism occupies the saddle 
and is riding hard. If the dominant legal mood is empirological so 
is the dominant trend of philosophy, of education and of religion. 
The movement is hydra-headed and goes by many names. It is 
called realism where the word is restricted to mean pragmatism. 
Pragmatism, realism, empiricism, positivism—in their legal applica- 
tion they are all homonymous. They submit all knowledge to the 
empirical test and deny categorically whatever cannot be expressed 
in terms of sense-experience. For the empirologician a concept is 
meaningless unless it can be translated into visual terms. Hence the 
problem which jurisprudence faces is basically epistemological. 

Professor Morris R. Cohen, impressed by the development of 
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non-Euclidean geometry, joins Professor John Dewey in his request 
that we scrap Aristotelian logic and with it our antiquated notions 
of law: 


The Aristotelian logic with its subject-predicate doctrine is primarily 
a logic of subsumption and applies best to a system like the biology of 
which Aristotle was a master, viz., a system of fixed classes. Modern 
logic can deal more adequately with a changing system, since modern 
logic, like modern mathematics, operates with the invariant rules 
governing possible transformations. (Law and the Social Order, N. Y., 
1933, p. 180.) 

When the defenders of the classical theory of law tell us that law 
is reason, they mean that law is deduced from legal first principles 
that are as eternal, self-evident, and binding as the axioms of Euclid. 
(Op. cit., p. 264.) 

Hence the consistent adherents of this view, like Christian Wolff, do 
not hesitate to deduce the most detailed regulations of life, table man- 
ners, etc., from natural law. (Op. cit., p. 264.) 


Several centuries ago Grotius and Bynkershoek engaged in a 
controversy of enduring significance representing two constant 
schools of legal thought. Grotius held that pacts are made valid 
by the agreement of the parties concerned. Since the pact is formed 
by the action of both, neither one can break it without the agree- 
ment of the other. Bynkershoek contended that the validity of 
pacts derives, not from any agreement, but from the advantage 
they offer, and that consequently either party may nullify the con- 
tract when it ceases to be advantageous to him. 


Rationalism vs Utilitarianism 


This is a simple statement of the issue which confronts us today, 
the issue of rationalism versus utilitarianism. Does the essence of 
a contract consist in a meeting of minds, or does it consist in the 
bestowal of an advantage? If the latter is so, fidelity to one’s given 
word is meaningless. Calling this controversy a struggle between 
fundamentalism and functionalism is going out of one’s way to 
dignify treachery. It is rather a struggle between the institutions 
of civilization and the recrudescence of barbarism. 

Reason cannot justify this sort of theory by calling it irra- 
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tionalism although there exists a school of jurisprudence which 
attempts to do so. It is strangely true persons who refuse to admit 
the reality of justice will bitterly complain against injustice and 
that persons who assert the existence of problems insoluble in terms 
of reason will deplore the unreasonableness with which others at- 
temp to solve them. 

This is more than an academic question in an age when the world 
is divided between these two theories. It is suicidal for any govern- 
ment to approach the council-room of the followers of Bynkershoek 
with the expectation of probity and fair play, for these are bourgeois 
virtues meaningless to those who refuse to be bound by the rational 
ethical code of the western world. It is an easy and inevitable step 
from legal functionalism to the Soviet doctrine that the prevailing 
notions of international morality are part of the capitalist society 
which the enlightened functionalists are pledged to destroy. It is 
not defeatism to realize that you cannot do business with the ir- 
rationalists but sane judgment based upon repeated experiences with 
a diplomacy patterned upon a deceit that is unrelieved by any in- 
stances of elementary honesty. 

The Judaeo-Graeco-Christian interpretation of human nature and 
human reason is the mother-lode of western law and civilization. 
Our spiritual currency of ethical principles has been minted from 
this vein for two decades of centuries. If it were now desirable for 
us to change from this gold standard where should we look for a 
substitute? 

We are accustomed to assuming that under the surface of our 
social and political life the old principles are still strong and active. 
It is difficult to understand how we can go on believing this in face 
of the daily evidence of how weak and ineffectual the classical 
principles have become in the minds of our legislators and in the 
decisions of our courts. The state takes its principles from the in- 
dividual citizens composing it, and from their preceptors who boast 
of a disdain for rational foundations. While the contempt grows the 
foundations subside. As Justice Holmes once remarked, the Court’s 
duty is to interpret the Constitution, but the Constitution is what 
the Court says it is. 
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Way to Communism 


The misinformed liberalism of our legal philosophers has unwit- 
tingly prepared the way for the discipline of communism. One must 
never lose sight of the fact that today the long issue is not with 
Russia or any other soviet state but with international communism 
itself. Nationalism is apart from the question. Ancient and en- 
trenched racial prejudices only adumbrate and confuse the central 
point. Tabulations of the census-takers telling how many souls 
subscribe by option or force to the Soviet Plan serve only to illu- 
minate the progress already made by the ideology of communism, 
but always it is the ideology that matters. 

The growing despotism in the East is not comparable to the 
colonialism of the nineteenth century, as too many of our political 
analysts suppose. The liberals, the eclectics, the utilitarians, the 
functionalists can place no other interpretation upon the movement 
because they have no other yardstick by which to measure it. When 
they call communism “doctrinaire” they use the word as a term of 
reproach. They are intellectually incapable of appreciating the 
meaning of a movement which is like nothing more than a new 
evangel. They see it in terms of an imperialism seeking colonies 
rather than in terms of a philosophy making converts. 

The cool, collected man in the pin-striped business suit cannot 
believe that many are convinced by the utopian promises of hot- 
eyed enthusiasts. He feels that everyone should know that hot-eyed 
zeal is pathological, forgetful that the rationalism implicit in 
western thought is his own ideology and that he is doing little or 
nothing to learn its sources and to explain its principles to minds 
wooed by the words of the collectivists. 

Until we see that collectivism in all of its forms is the fruit and 
flower of functionalism, we shall go on losing ground. We may 
stiffen our military arm, lavish our millions upon world relief and 
do a hundred other things calculated to deter the threat of aggres- 
sion, but until we destroy root and branch the logical empiricism in 
our schools of law, in our colleges and universities, we are not com- 
ing to grips with the main issue of our times. 

To suppose even tentatively and provisionally that the concept 
of reason in law is obsolete is already to have succumbed to de- 
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featist propaganda. It is here that the treason of the intellectuals 
surfaces for our inspection. The intellectuals have depleted the 
ideological stock of democracy. They have mixed flour with our 
powder. They have poisoned the wells of our civilization. 


II 


Written law is largely a matter of basic postulates which are 
called sociological although they are ultimately philosophical and 
theological. “Scratch politics,” said Proudhon, “and you will find 
theology.” That is why the penal code of Soviet Russia treats crimes 
against persons and property with extreme mildness but punishes 
with swift and cruel death crimes against the state. 


Origin of Law 


All current irrationalist legal theories purport to explain the 
origin of law by postulating a primitive antisocial nature in man, 
an evolutionary development, or a crypto pantheistic emanation. 
They all fail to account for the stability of the bond which holds 
society together. Without this bond, which is nothing short of ra- 
tional human nature itself, there could be no “equal justice under 
law,” no community of aim for the common good, no permanent co- 
operation of corporate effort under authority. 

It is significant that the social atomism of all such theories is 
the same liberal individualism that once led to totalitarian authori- 
tarianism. It is no mere coincidence that the Hobbes brand of 
statecraft which denies the rational social nature of man inevitably 
comes to affirm the doctrine of a state absolutism in which right 
and wrong, truth and falsity, are determinable only with reference 
to the ruling power. This is the naive belief of the materialistic 
legalists that although single wolves cannot know moral values, the 
pack possesses a collective eye which catches glimpses of a better 
world and a common conscience which directs its members. 

Even the most altruistic of such theories holds that the individual 
has temporal and moral primacy over the community. The state 
becomes a political entity founded upon purely relativistic prin- 
ciples with experience the only guide, empiricism the only method. 
Now, it is obvious that relativistic principles are not principles at 
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all, but only policies which are quite as changeable as the shifting 
enthusiasms sponsoring them. Realism is an asset to the law only 
when it is true realism, only when it takes into account the full 
content of the real which includes stable and unchanging principles 
fixed in human nature and in the universe, the unchanging nature 
of thought and thing. 

To neglect or to despise these principles is to induce the kind of 
legal anarchy which is the only logical outcome of logical em- 
piricism. If you admit in principle that everyone has a human right 
to do just as he pleases (even though laws can restrain the exercise 
of this right) then what inner or higher law remains to prevent 
anyone from repudiating all political authority in order to secure 
this liberty in practise? 

The irrationalists give no consideration to the positive and con- 
structive function of law in society. The naked essence of their doc- 
trine is a revolt from authority, including the authority of reason, 
and hence from authoritative direction towards the common good. 
Pragmatic and anti-intellectual, it does not see men as the material 
cause of society, which has unity under law as its formal cause, the 
will of man as efficient cause, and the common good as final cause. 
It disbelieves that virtue is the end of society, that temporal goods 
are but a means to that end, and that the common good consists 
in the acquisition of virtue and temporal goods. Tutored in em- 
piricism, it knows only personal initiative and solitary success. 

This basic materialism commits contemporary legal thought to 
the Rousseauvian and Pelagian premise that all law is a restric- 
tion upon the naturally good and sufficiently able human race. 
There is, of course, no room in its theories for the facts of the fall 
of man, redemption, and the need of grace. 

The positivist hearing these things will accuse the scholastic of a 
Platonic belief in the unique validity of abstract thought and, like 
the Pharisee, will pride himself upon his functionalism. He will not 
concede that law needs a source transcending its own terms and he 
will not admit that there is anything more to law than the specific 
immediacies with which all laws separately deal. Since law in any 
other sense is a universal, he wants no part of it. 

The positivist is always a voluntarist and a hard-working nomi- 
nalist. Any explanation of the dynamic attitude upon which he 
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prides himself will of necessity abound in parts of speech called 
verbs, which are by nature universals, but he remains blissfully 
undisturbed by this contradiction. As a legal empiricist, he will 
recognize only concrete, existential perceptual objects and will 
disdain the abstract, the essential and the conceptual; for idea, form 
and theory are foreign to empirical thought. 

Positivism is responsible for such utterances as these: “Justice is 
an irrational ideal. However indispensable it may be for volition 
and action of men, it is not subject to cognition.”—Professor Hans 
Kelsen (Interpretation of Modern Legal Philosophies, Oxford Uni- 
versity Press, 1947; p. 397). Judgments of value “state nothing 
whatsoever about reality. . . . They are therefore neither true nor 
false.”—Professor Lundstedt (Ibzd., p. 453). “When the ideas of an 
obligatory force of the law, of rights and duties, are dissolved into 
their component parts, the chief problems of traditional legal phi- 
losophy vanish into thin air. They are replaced by real problems 
which can be treated in a wholly scientific way.”—Professor Olive- 
crona (Jbid., p. 554). 

Such minds appreciate the prophylactic value of systematic rea- 
soning processes, but they feel that the law must cope with life 
and that “life is larger than logic.” They share Henri Bergson’s 
early distrust of the capacity of intellect to anatomize being. The 
law, they say, must not “freeze” dynamic social trends through fixed 
concepts, as a still-camera “freezes” the motion of a moving object. 
In our striving for rational comprehension of law we should re- 
member, they warn, that life is not altogether comprehensible. 
And thus, the irrationalists, are betrayed into a crypto-mysticism 
which taxes credulity more thoroughly than the most congealed 
system of legal dogmatism could possibly do. The absolute presup- 
positions of relativism must cause laughter among the angels. 


Will and Intellect 


The intellectualist is not so naive as to think that since man is 
a rational animal he is always a reasoning one. The starry-eyed 
legal idealists who busy themselves in writing by-laws for the mil- 
lennium would do well to reflect upon the inseparability of will and 
intellect. Man is much more than a thinking machine. In his long 
and checkered history he has often willed to do what he knew to 
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be irrational. He flirts with danger. He champions lost causes. He 
argues the improbable. He attempts the impossible. 

Yet the whole full history of human unreasonableness is no dis- 
proof of rationality. Truth, however mighty, is not irresistible. 
Other men than Pilate have seen its face and turned away. The 
healthy mind will not normally resist truth because it reverses 
reality, and whenever it does so, it willingly recants. In his freedom 
of will a man may say with Milton’s Belial: “Evil, be thou my 
good,” but in doing so he will know that his wrong is an act of 
disloyalty to truth, the consort of reason, that it is treason against 
intellect and a betrayal of his rational nature. 

The determinism that informs the sociological concept of juris- 
prudence is expressed by Edward Chamberlayne in T. 8. Eliot’s 
The Cocktail Party when he speaks the determinist’s inner frustra- 
tion: 


I see that my life was determined long ago 

And that the struggle to escape from it 

Is only a make-believe, a pretense 

That what is, is not, or could be changed. 

The self that can say “I want this—or want that’— 
The self that wills—he is a feeble creature; 

He has to come to terms in the end 

With the obstinate, the tougher self; who does not speak, 
Who never talks, who cannot argue; 

And who in some men may be the guardian— 

But in men like me, the dull, the implacable, 

The indomitable spirit of mediocrity. 

The willing self can contrive the disaster 

Of this unwilling partnership—but can only flourish 
In submission to the rule of the stronger partner. 


Materialism—A Root 


Ubi abundat materialismus, superabundabit determinismus. 
Every variety of determinism detectable in contemporary legal 
theories is rooted deep in the soil of materialism. Every variety of 
irrationalism begins there too. “Ubi intellectus, ibt libertas,” says 
St. Thomas. 

If the good were mere expediency there would be no moral dif- 
ference between the Rogue’s Gallery and the Hall of Fame. The 
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police line-up would afford a daily opportunity for the presentation 
of Distinguished Service Crosses and Congressional Medals of 
Honor. Paymasters who find it expedient to appropriate payrolls 
would thereby become honorable men, and those who solicitously 
expedite their journey to hell would be the heroes of the race. 

The irrationalist is always the determinist for whom law is largely 
history. 

The question resolves itself into this: is law to be regarded as 
prescriptive or descriptive? Is it normative or is it merely his- 
torical? Are its roots to be found in sociology or in ontology? 

Holmes speaks for his generation when he tells us that “the life 
of the law has not been logic, it has been experience.” This false 
dichotomy is at the root of the whole matter. It is false because 
logic without experience is as fruitless as experience without logic. 

The irrationalist, besides being determinist, is also relativist. 

The scholastic is aware that in all this sort of theorizing, sub- 
stance is deposed from its ancient metaphysical primacy and the 
accident of relation usurps its place. Relation becomes an ultimate 
principle. Law becomes a name for the agglomeration of habits and 
customs which relate man to his environment and it changes with 
each alteration of the related terms. Potency assumes the dignity 
of act and our only remaining frame of reference is an unpredictable 
future where a perfect mankind will one bright day live in perfected 
institutions. 

One can be profoundly influenced by materialism without having 
had any direct contact with philosophy for in this physical world 
the claims of matter are ubiquitous and insistent. Literature and 
art are strong champions of materialism in today’s world. The effect 
of nationalism upon international ethics instructs the adolescent 
mind in exclusively materialistic standards of values. The law is 
not more fettered to materialism than are other departments of 
thought, no more enslaved by determinism and relativism than are 
other human pursuits. Hedonism, the culture of materialism, pre- 
pares the student mind for the evil seed. 

The assumption of hedonism is that men in their actions will 
always be guided by a radical desire to seek pleasure and to avoid 
pain. Hedonistic man is essentially a pleasure-seeking, pain-avoid- 
ing animal and very little more. Whatever other differences exist 
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between mankind and the long-eared animals are negligible for the 
purposes of jurisprudence. Since punishment is painful, the law 
must have a sanction whose purpose will be deterrent rather than 
vindictive. The most rigorous scholastic would not think of deny- 
ing the notorious human attraction for the bona delectabilia but he 
will not allow it to distract him from a recognition of the bonum 
honestum. Human nature at its worst is not so crass as the hedonists 
would have us believe. “Nullwm crimen, nulla poena sine lege,” the 
dictum of Feuerbach which has become the basic postulate of the 
classic criminal law is a restraint upon tyranny, not a genetic 
explanation of law itself. 

Humanitarianism makes much of altruism as a foundation for 
law. It praises altruism as the antithesis of egoism whereas in 
reality it is the old self-interest supplemented by social interest. 
The irrationalists are attracted by altruism because it is a senti- 
ment rather than a reasoned deduction and they are prepared to 
believe that both justice and altruism have a common origin in 
sympathy. In Outlines of Sociology, Blackmar and Gillin write: 


Primarily it is a feeling of suffering, pain, or pleasure that gives rise 
to a sentiment of justice. We believe a thing is right or wrong concern- 
ing ourselves and the same feelings are extended to our fellows. We 
wish to measure them by the same rule by which we measure our- 
selves. If an individual perceives that an injustice is being done toward 
himself, a sentiment of resentment is aroused in him. If he observes the 
same injustice toward any of his fellows, the same feeling of resentment 
is aroused. Thus justice has its origin in fellow-suffering. 


This sort of altruism knows nothing of the rational element in 
human nature. This passage from a popular sociology textbook 
shows how thoroughly the pragmatism of William James has sapped 
the marrow from the concept of law and justice, leaving only the 
dry bones of immediate, material interests, whether individual, 
public or social. The pragmatism of law is merely another sign of 
the times. This despisal of theory and the implicit reliance upon 
practise is part of the flight from reason evident in the increasing 
unintelligibility of the arts and literature. “In the beginning,” said 
Goethe rejecting St. John, “was the Act.” 

The pragmatist in his hedonism forgets that sanction is but the 
obverse side of law. The laws of healthy living carry their own 
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sanction. In the Imitation & Kempis observes: “It is oft seen that 
after a merry going forth followeth a heavy returning, and that a 
glad eventide causeth a heavy morning.” 

The empiricist doctrine informs Professor Le Boutilliere’s “Ameri- 
can Democracy and Natural Law,” published this year by the 
Columbia University Press. She tells us that “the only possible 
clear, communicable meaning of natural law is utilitarian.” On page 
162 she writes: 


Certain it is that if there be such a thing as a concept of man 
equivalent even vaguely to what the law of nature is said by trans- 
cendentalists to stand for it has been won. It has been won, just as 
positive law has been won, throughout centuries of intelligent, coura- 
geous, unremitting struggle, despite many a set-back. Liberty and in- 
dependence do not belong to man “by his very nature” any more 
than they belong to cattle. This is not intended as flippancy. It is 
dangerous to assume that they do. Mankind have won them; cattle- 
kind have not. Mankind can hold them; cattlekind could not hold 
them if they had them, as we know too well. It is the history of the 
human race and their long struggle to win the freedom they were 
smart enough to know they wanted which entitles us to liberty—rather 
than the essence of anything rationally apprehended. 


The law deals with relations, and to a materialistic monist every 
relation is as temporal, mutable and contingent as matter, for mat- 
ter is all. You will not divorce a man’s general philosophy from his 
philosophy of law. Those who believe that mind is made by matter, 
like a ray of light from a tungsten filament, will not trust mind 
when it attempts to govern the insistent demands of matter. 


Truth is Absolute 


What is the last court of appeal in any system of law? Why 
should one do good rather than evil? Why is it always laudable to 
sacrifice material interests to principle? Why do we admire the man 
who tells the truth when it hurts? The answer to these questions 
will not be found in pragmatism and utilitarianism but in the 
scholastic doctrine of the transcendental attributes of being. 

Once we understand that all effects postulate causes, we are on 
the highroad to the solution of these basic ethical, and legal ques- 
tions. A summary statement of this solution would run like this: 
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Since it is true that if at any time there were nothing there would 
always be nothing, there has always been an Uncaused Cause 
which is the absolute truth and goodness. Since truth and goodness 
are convertible with all being, there is as much truth and goodness 
in anything as there is being. The Uncaused Being is therefore the 
ultimate criterion of law and ethics, the ultimate source of truth 
and goodness and the invaluable evaluator of all values. 

Appellate courts can upset previous verdicts on points of law, but 
no court can abrogate the law itself. 

A crime is wrong because it is against the nature of being which 
is goodness. A lie is wrong because it is against the nature of being 
which is truth. The Absolute Being is the end to which all else is 
a means. Whatever runs counter to truth and goodness ridiculously 
challenges His nature. Hence every lie is an implicit atheism, every 
crime an implicit deicide. Every trespass of natural law unreason- 
ably asserts Nothingness in the presence of All, and is therefore as 
ineffectual as it is unnatural, for Nothing can never take the place 
of efficient causality. 

The ethical, the moral, the legal, is the rational, the reasonable; 
the unethical, the immoral, the illegal, is the irrational, the un- 
reasonable. We admit as much whenever we say: “I don’t see why 
I should,” or “I don’t see why I shouldn’t,” for in these locutions 
“T don’t see” has no reference to physical blindness, for the eye 
cannot see reasons. __ 

There is, then, a rational ground for all law. We call this ground 
morality. It antedates history, because man has engaged in the 
making of history but not in making himself. Man’s nature was 
itself made. In its general rules, law does not vary with the varia- 
tions of society because society is human and human nature is in- 
variable. If our ancestors were totally different from us they would 
not be our ancestors at all. 

Since it is man’s nature to be rational, reason is the key to law 
as to all else that is human. There is no other acceptable founda- 
tion. Empirical knowledge is insufficient. Emotions are unstable. 
Will is arbitrary. Intellect alone is fixed with the fixity of being 
which is its adequate object. Principles precede precepts as precepts 
precede practise. 


A CRITIQUE OF CONTEMPORARY LEGAL PHILOSOPHY 39 


Let 


Soft-spoken professors in hallowed halls of learning have rejected 
and vilified the principles upon which human society has been 
founded. This is a terrible indictment of many a respectable acade- 
mician, but it is true. 

The intellectual vagaries of the learned professors may seem 
harmless enough until they are put into practise and then it is too 
late. Many an esteemed university professor who today enjoys the 
respect of society is directly responsible for enticing men to a life 
of crime which the State has cut short by electrocution. Many a 
venerable university don who carries his head high in the secure 
knowledge of his social position is in conscience responsible for the 
treason his students are this day committing against their country. 

For in classroom upon classroom in our universities there is daily 
being taught the lie that God does not exist, that the human will is 
not free, that there is no future life and hence neither reward for 
good nor punishment for evil. The teacher who tells his pupils that 
religion is a myth and the immortality of the soul a fable, that 
Christ was an impostor and the Church a human institution, that 
there is no qualitative difference between intellectual and sense 
knowledge, between men and brute animals,—is, whether he knows 
it or not, a traitor to his country and an enemy of mankind. 


Scholastic Philosophy 


“For since it is the very nature of man,” says Pope Leo in his 
Encyclical On Scholastic Philosophy, “to follow the guide of reason 
in all his actions, if his intellect sins at all, his will soon follows; 
and thus it happens that looseness of intellectual opinion influences 
human actions and perverts them.” He went on to say: “Whoever 
seeks a reason for the troubles that vex public and private life 
must come to the conclusion that a fruitful cause of the evils that 
now afflict, as well as those which threaten us, lies in this; that 
false conclusions concerning divine and human things, which orig- 
inated in the schools of philosophy, have crept into the orders of 
the state, and have been accepted by the common consent of the 


masses.” ; 
When will our compatriots realize that the scholastic philosophy 
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of law and justice is their bulwark against the enemies of this re- 
public? When will they awaken to the knowledge that their own 
institutions of learning are bartering away the security of their 
lives and liberty and their guaranteed pursuit of happiness? 

As scholastics we must require a knowledge of metaphysics in 
every analytical, historical and ethical approach to the study of 
law. Since law is a part of philosophy no science can substitute for 
the primacy of ontology in legal education. Those who persist in 
denying this need confirm our position by their ready espousal of 
the philosophical dogmas of positivism. Materialism can be as 
dogmatic as any other ism. The positivists proclaim a doctrine 
which they look upon as final truth and stand prepared to protect 
it with their own variety of authoritarianism. 

It is consequently a shade dishonest of the positivists to label 
those who ask for a return to metaphysics as ideological absolutists 
when every man who believes what he says is an absolutist even 
when he is pleading the cause of relativism. The relativist resents 
“alien ideologies” as easily as the next man. The fact that there is 
something incongruous about relativists holding their relativism 
absolutely has nothing to do with the case. It is not the fault of 
the scholastics that they do this. 

The law is clarified, enlightened and sustained by ontology. No 
one need honestly fear that metaphysics will introduce authorita- 
tive fiats into legal education or constrict unduly the legitimate 
areas of experimentation. Pragmatism, naturalism and realism have 
had a long day in which to make their contribution, but their 
promises have not been redeemed. It is time now to look to our 
foundations. 

The scholastic cannot believe in a sociology of law that is not 
based upon a philosophy of justice. He cannot believe that judg- 
ments of value are altogether subjective, that they are of emotional 
origin, or that they do not presuppose objectively determinable 
facts. In his axiology value means more than goods, satisfaction, 
quality or human control. He is seriously convinced that law, like 
all else, is rooted in Being and not in beings. 

Whatever serves to build and to conserve the City of Man serves 
also to extend the frontiers of the Kingdom of God. To be con- 
cerned only with the substantive law and not at all with the funda- 
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mental and abstract principles of justice is to abdicate one’s 
responsibility in serving the Kingdom of God through the City of 
Man. 


Law a Speculative Study 


The law is a speculative study and consequently it is either in 
harmony with, or at variance from, sound philosophy. Indeed, its 
position as a speculative study is unique, for it is the only science 
you can name which is actively concerned with human life while 
still remaining pure theory. For too many, the theory behind the 
law they practise is relativism, pragmatism, eclecticism, utilitarian- 
ism, opportunism—and each of them leads by a straight and easy 
road to atheism. 

Since purpose is inseparable from law the axiological contribution 
of philosophy is indispensable to jurisprudence. Nothing less than a 
sound theory of values can establish a hierarchy of purposes by 
providing a criterion for assessing interests. Without such a criterion 
how can the administrator of law know which interests have 
priority, and which interests must be subordinated to other in- 
terests? The law itself must remain subservient to other values since 
it is a means rather than an end. 

Honest jurisprudence will never become too far removed from 
the practical work of the law. As the brawlers boasted to the judge 
of Assize: ‘It’s blokes like me that keeps blokes like you.” Common 
sense will intuitively distrust legal philosophers who mount a warm 
column of ascending air and soar into the empyrean. The scholastic 
is, before all else, a practical philosopher with an Aristotelian rever- 
ence for reality and for the mind of the man on the street. He is 
wary of the mental aristocrats who clamor for an elite of the in- 
tellect. He remembers from Herodotus the petulant complaint of 
Alexander the Great to his old teacher Aristotle to the effect that 
philosophy should be kept an esoteric secret from the common run 
of men. As did Aristotle he shrugs the complaint off into the waste- 
basket. 

The law must answer not only to social reality but to the total 
complex of the real, which includes not only goods of the body but 
also goods of the soul, supernature as well as nature, God as well 
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as man. If the legislator has a duty to consider all the factors 
which govern human society his vision must leap the material 
horizon. If he has a duty to safeguard investment capital for in- 
dustry, he must also insure an environment favorable to spiritual 
capital. His profession is pledged to war against evil in any of its 
many guises. Moral values are his concern, as well as life and 
property. 

The scholastic knows exactly what he means by law when he 
describes it as an ordinance of reason promulgated by authority for 
the common good. The key thought is in the first phrase of the 
definition, an ordinance of reason. To the scholastic this phrase 
implies the whole interwoven doctrine concerning transcendental 
truth, the natural adequacy of intellect, the analogy of being, the 
existence of substantive truth and plenary goodness in an absolute 
Being, the inevitability of sanctions, the spirituality and consequent 
immortality of the soul, the freedom of the human will, and the 
unalterably social nature of man. The doctrine is all-of-a-piece. 
You cannot heretically pick and choose among these postulates and 
logically continue to hold the traditional concept of law. 


Role of Equity 


It is precisely this unalterable confidence in reason which has 
made room for equity as an implementation of legal justice. ‘‘The 
same thing, then, is just and equitable,” says Aristotle in the 
Nichomachean Ethics, “and while both are good the equitable is 
superior. What creates the problem is that the equitable is just, not 
the legally just, but a correction of legal justice. The reason is that 
all law is universal but about some things it is impossible to make 
a universal statement which shall be correct. In those cases, then, 
in which it is necessary to speak universally, but not possible to do 
so correctly, the law takes the usual case, though it is not ignorant 
of the possibility of error. In doing this, it is none the less correct; 
for the error is not in the law nor in the legislator but in the nature 
of the thing, since the matter of practical affairs is of this kind 
from the start. When the law speaks universally, then, and a case 
arises on it which is not covered by the universal statement, then 
it is right, where the legislator fails us and has erred by over- 
simplicity to correct the omission—to say what the legislator him- 
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self would have said had he been present, and would have put into 
his law if he had known. Hence the equitable is just—and better 
than one kind of justice—not better than absolute justice but better 
than the error that arises from the absoluteness of the statement. 
This, then, is the nature of the equitable, a correction of law where 
it is defective owing to its universality. In fact this is the reason 
why all things are not determined by law, v2z., that about some 
things it is impossible to lay down a law, so that a decree is needed. 
For when the thing is indefinite the rule also is indefinite, like the 
leaden rule used in making the Lesbian moulding; the rule adapts 
itself to the shape of the stone and is not rigid, and so, too, the 
decree is adapted to the facts.” (11387b:9-31.) 

Hence law is not an arbitrary or artificial thing, the creature of 
human fiat ingeniously devised by man to safeguard his institu- 
tions. It is more than a human afterthought to rectify the over- 
sights of nature. It is part of human nature. It is what the human 
mind sees when it looks at man and at the world. Law is not a 
Kantian projection of the mind. It is the pattern of reality seen by 
the intellect when it looks at being. 

Blackstone echoes St. Thomas when he writes: 


When the Supreme Being formed the universe out of nothing, He 
impressed certain principles upon matter from which it can never 
depart and without which it would cease to be. . . . This, then, is the 
general significance of law; a rule of action dictated by some superior 
being; and in those creatures which have neither the power to think 
or to will, such laws must be invariably obeyed, so long as the creature 
itself subsists, for its existence depends upon that obedience. But laws 
in their confined sense and in which it is our present business to con- 
sider them, denote the rules, not of action in general but of human 
action or conduct, the precepts by which man . . . endowed with both 
reason and free will, is commanded to make use of those faculties in 
the general regulation of his behavior. . . . 

For as God when he created matter and endowed it with a prin- 
ciple of mobility, established certain rules for perpetual direction of 
that motion .. . so, when he created man, and endowed him with 
free will to conduct himself in all parts of life, he laid down certain 
laws of human nature whereby that free will is in some degree regu- 
lated and restrained, and gave him also the faculty of reason to dis- 
cover the purport of those laws. (Blackstone: Lewis Edition, Vol. I, 


pp. 27-31.) 
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There is an internal plot to the whole of reality. Call it con- 
tingency. Call it providence. Call it causality, or order, or law. It 
is all the same. Each term implies all of the others. 


Law of Nature 


Because of this plot there is an interlocking relation between all 
that is and all that was, and between all that is and all that will 
be. Poets find reality in a grain of sand. The Creator is seen in His 
creatures. Causes are heavy with effects. The seeds of spring rattle 
in the dry pods of winter. All this is so because it is the law. It is 
not the law of states, of Hobbes’ Leviathan or of Rousseau’s primi- 
tives. It is the law of nature when nature is understood as the 
vicegerent of God. 

The judge sentencing the criminal, the tree bearing fruit, the 
magnet pulling the steel, the conclusion of a syllogism emerging 
from the premises, the steam propelling the engine, the food becom- 
ing flesh—all are manifestations of the law. Movement and life are 
conditioned upon obedience to this law. Frustration and death 
attend its transgression. 

Events subject to the capricious will of man are the single variable 
factor in this universe of law. Physicals and chemicals invariably 
follow predictable patterns because they cannot choose to disobey 
the laws of their being. Man alone can do this for man alone can 
understand the laws that govern his behavior. Plants cannot take 
poison, but men can become suicides. Chemical elements cannot 
change their valencies, but men can change their wives. 

Prophecy is a hazardous profession. Who shall say what the 
future holds for law? There are straws in the wind, to be sure, but 
the winds of doctrine change so frequently, and there are so many 
cross-currents and eddying gusts that their course is unpredictable. 
The prevailing direction is still empiricism. There are, however, 
movements towards rationalism and they grow stronger every day. 
There are practical jurists who today speak unapologetically of 
natural law and plead for a return to metaphysics in jurisprudence. 

It is now almost fifteen years since Dean Pound remarked: “One 
question, as men argue today, is whether that future will call for a 
constitution or law, or laws at all.” In that time the Soviet Republic 


A CRITIQUE OF CONTEMPORARY LEGAL PHILOSOPHY 45 


and its satellite states have not seen the “withering away of law” 
anxiously awaited by the soviet jurists, Pashukanis and Stuchka. 
Goichbarg, author of the Soviet Civil Code, coupled law with re- 
ligion as “ideologies of the exploiting classes,” but the Soviet citizens 
still have law and religion and human nature in common with 
capitalistic mankind. 

For the springs of law are as eternal as those of hope. The 
Deweys, the Watsons, the Franks, the Arnolds and Lerners exert 
their temporary influence, but it would be monstrous to imagine 
them supplanting Aristotle and Aquinas. 

Liberals of whatever hue or variety scoff at the scholastic concept 
of natural law because it arises from ideas of what ought to be. 
They pretend to believe that the word ought is an archaic expres- 
sion of an antiquated notion of outmoded morality. They think of 
the Scholastic as a victim of mythology. By a neat inversion of 
normal thinking they hold pragmatically that things are true only 
if you believe them. 

“The mother of natural law,” says Grotius, “is human nature 
itself.” “The law of nature is a dictate of right reason which points 
out that an act, according as it is or is not in conformity with 
rational nature, has in it a quality of moral baseness or moral 
necessity; and that, in consequence, such an act is either enjoined 
or forbidden by the author of nature, God.” (Grotius, De Jure Belli 
ac Pacis, Bk. I, ch. 1, sec. X, 1.) 

Aristotle in his Rhetoric recalls “the bearing of the lines in 
Sophocles’ Antigone,” and we should recall them to our contempo- 
raries. Antigone confessed that she had broken Creon’s law in 
defiance of the king when she buried her brother, but argued that 
she had not trespassed upon the “unwritten and unfailing statutes 
of heaven.” 


Not of today or yesterday they are, 

But live eternal—none can date their birth. 
Not I would fear the wrath of any man, 
(And brave God’s vengeance) for defying these. 


The Scholastic resents without recrimination the omission of 
metaphysics from the study of jurisprudence and is contritely 
aware that he has insufficiently done his part to remedy the matter. 
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He has begun to do it now. By indirection the Scholastic viewpoint 
has been brought to bear upon contemporary thought through the 
utterances of men like Dr. Robert Hutchins who is given a hear- 
ing in quarters congenitally deaf to professional scholastic philos- 
ophers. A change of attitude on the part of the academicians must 
precede a change in the curricula of law schools, and already the 
attitude has begun to change. 

Dr. Hutchins, writing on “The Bar and Legal Education,” states 
this need: 


At some stage in his education, and I should hope in his study of 
metaphysics and the philosophy of nature, the student should learn 
that in order for a thing to change it must first be, and that the 
causes of its being are not the same as the causes of its changing. In 
terms of the concepts of being and becoming and the analysis of causes, 
he will not only understand the principles of physical existence, but 
will know also that matter is not enough to explain the world. He 
will be able to correct the exaggeration of those who hold that every- 
thing is in flux, and to moderate the excesses of those who say either 
that whatever happens is necessarily determined or that everything 
is contingent or a matter of probability. From a knowledge of being 
he will have passed to the study of the nature of truth and goodness: 
Hence he will be able to withstand the skeptic and the sophist; he 
will know that everything is not a matter of opinion; that the truth 
is not what suits our convenience or prejudices; that the good is not 
a matter of taste. He will know that man is not the measure of all 
things, but that man is measured by the truth, which is the conformity 
of his intellect to reality, and by goodness, which is the conformity 
of his will to objective moral standards. (23 Am. Bar Ass. Journal, 
926.) 


The fact-minded graduates of our colleges and universities have 
no stomach for the precisely defined concepts and relations of legal 
philosophy. They have not been trained in the manipulation of 
universal ideas. They are at home with percepts and measurements 
but strangers to a land of concepts and qualities. All their educa- 
tion has glorified induction and synthesis and, in later years, they 
are beyond learning the merits of deduction and analysis. 

It would be foolhardy to hope that the time is almost here for 
our academicians to forswear their ancient pragmatism altogether, 
but there are present signs that many of them are on the point of 
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paying philosophy the oblique compliment of Burke: “I do not pub 
abstract ideas wholly out of the question, because I well know that 
under that name I would dismiss principles; and that without the 
guide and light of sound well understood principles all reasoning in 
politics, as in everything else, would be only a confused jumble of 
particular facts and details, without the means of drawing out any 
sort of theoretical or practical conclusion.” 

In one sense every man is a judge for he is a rational animal the 
second act of whose intellect is judgment. Every judge has his “ratio 
decidendi,” his canons of interpretation embedded in the matrix of 
his experience. Today the citizens of free countries are in a position 
to judge the danger to which legal positivism has brought us all. 
It is not the man in the street but the academicians whose judgment 
is laggard and whose eyes are blind. Every man scraps positivism 
early in his adult life, and those who are aware of its academic 
dignity would like to see it scrapped from our theories. Of course, 
this will not come about until the leaders of thought recognize the 
danger and concert to meet it. 


Positivism Outmoded 


Positivism has time and again shown itself to be a philosophy 
totally at variance with the foundation-principles of western civili- 
zation. Sponsored in the past by men devoted to pure science—an 
area of observation in which things happen with positive predicta- 
bility simply because they are things and not persons—it is now con- 
fessedly outmoded even in the theories of chemists and physicists. 

Any prognosis of this matter must take the form of a majority 
and a minority report. Count the forces whose influence on the law 
of the future will be on the side of empiricism and, I think, you 
will have the majority. There is, however, another group to be 
reckoned with, either confirmed in Scholasticism or influenced by it, 
and they are gathering strength. Our pessimism should be modified 
by a remembrance of Al Smith’s advice: “Keep your eye on the 
well organized minority.” 

I shall cite only one such well organized minority, the Natural 
Law Institute of the University of Notre Dame. It is doing yeoman 
work in contradicting the doctrine that there is no substantial basis 
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for justice, morality and law, in vindicating authority at the bar 
of reason, and in explaining to our contemporaries why the Ameri- 
can Constitution has been called “the engraved tablet of natural 
law, elemental and eternal.” 

Through its voice the judiciary of the future may come to know 
that those who loudly plead for a realistic jurisprudence are carry- 
ing on the ancient struggle between realism and nominalism, that 
the nominalists are the wreckers of civilization, and that the true 
realists are those who trust the intellect when it deals with reality. 

Men indoctrinated by the ideals of the Christopher Movement 
are being given to understand that any concept of the natural law 
must be rooted in a prior and basic concept of the nature of man. 
Re-definitions of man’s nature are reflected immediately in new in- 
terpretations of natural law. The term and its content have suf- 
fered the same abuse at the hands of non-scholastics as the term 
“democracy” has suffered at the hands of the communists. Thomas 
Hobbes’ teaching that man’s nature is bellicose, if not cannibalistic, 
implies an equation of justice with constraint since wild beasts must 
be tamed by stern measures. Hobbes’ law was not an ordinance of 
reason but a power of control. By nature Hobbes’ Man respects 
might rather than right, and power assumes the place of primacy 
abdicated by reason. 

The temper of our times is pragmatic, but this too shall pass 
away. There is a periodicity in the recurrence of materialism 
throughout the long history of philosophy. Materialism and idealism 
are the systole and diastole of thought. Today, the pendulum is still 
very left of center, but there are reasons to believe that it has 
already begun its downswing and will mount again to the right. 

Recently, Justice Michael F. Walsh of the New York Supreme 
Court, said on the network of the National Broadcasting Company 
that he is heartened to know that a “great majority of judges in 
their daily pronouncements apply in the concrete the sound prin- 
ciples of the American legal philosophy. They still grasp its beauty, 
its depth and its soundness, and consider it the bulwark of our 
liberty and the source and the strength of our nation.” Justice Walsh 
was contrasting the practise of these judges with the teaching of a 
university president that the idea of man being “endowed by nature 
with certain legal rights which he cannot, or at least which he never 
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did, surrender, has fallen into discredit and has been abandoned by 
almost every scholar in England and America.” 

The history of philosophy is evidence that men do not ask about 
the nature of law without inquiring into the nature of the good. 
Jurisprudence is inseparable from ethics, and ethics from meta- 
physics. The empiricists who renounce metaphysics, denouncing it 
as a species of occultism, should not be allowed to have it both 
ways. They cannot espouse a philosophy which disavows philosophy. 

The term “good” has many meanings. In Plato’s Philebus, Socra- 
tes tells what he and Philebus mean by it: 


Philebus was saying that enjoyment and pleasure and delight, and 
the class of feelings akin to them, are a good to every living being, 
whereas I contend that not these, but wisdom and intelligence and 
memory, and their kindred, right opinion and true reasoning, are 
better and more desirable than pleasure for all who are able to par- 
take of them, and to all such who are or ever will be they are the 
most advantageous of all things. Has it not given, Philebus, a fair 
statement of the two sides of the argument? 


Epilogue 


If the malady is irrationalism, the remedy must be rationalism. 
Distrust of intellect culminates in contempt of law. President Robert 
M. Hutchins of the University of Chicago, a former dean of Yale 
Law School, writes: “To tell a law student that the law is what 
the courts will do, and have him reach his conclusions on this point 
by counting up what they have done is to forego rational analysis, 
to deny the necessity of principles, and to prevent the exercise of 
the intellect.” (“The Issue of Higher Learning,” International Jour- 
nal of Ethics, Vol. XLIV, p. 175.) 

The individual lawyer’s philosophy of law is not congealed on his 
Commencement Day or upon his admission to the Bar but con- 
tinues to grow with his expanding experience his whole life long. 
Consequently, it will be affected by whatever touches his general 
philosophy of life. If some deeply moving experience changes his 
outlook upon ultimates, his perspective upon law will change too. 

Anyone with an interest in the law who is conversant with pres- 
ent developments in the Security Council of the United Nations has 
been subjected to a deeply moving experience. Surely the conspic- 
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uous bankruptcy of utilitarianism will cause many a pragmatist to 
think. Surely it will bring many a mind to the realization that there 
is something very like the second law of thermodynamics working 
within the pragmatic concept of law, for as everyone here knows, 
the second law of thermodynamics states the instability of nature. 
According to it, energy is not destroyed, but is being constantly 
transformed into an unusable state. If materialism in its protean 
shape of irrationalism, opportunism, expediency, instrumentalism 
and utilitarianism, has not actually destroyed what energy the law 
once had, it has made it unusable. ‘Men should defend the law as 
they would a fortress,” said Heraclitus. Today the forces of order 
and peace in the world have no fortress strong enough to defend 
the law, and no law strong enough to sustain their fortresses. 


DISCUSSION 


AIDAN CARR, O.F.M.Conv.:—I think that it is perhaps a logical time in 
which we may discuss the relationship between the historical interpretation 
and the so-called sociological or progressive interpretation of law. To be prac- 
tical about it, we might take the interpretation of the establishment of the 
religious clause of the first amendment to the Constitution. You will recall the 
famous Everson case in 1947 in New Jersey, in which Chief Justice Black, who 
sided with the majority opinion in favor of granting the bus rides to the 
children attending parochial schools, cited this establishment of law clause as 
meaning first of all that neither the States nor the Federal Government would 
be allowed to set up a Church. He said, furthermore, that it meant that 
neither the State nor the Federal Government may do anything which will 
aid one religion in preference to another religion, nor which would aid all 
religions. That is a novel interpretation—which would aid all religions. 
Unfortunately, that interpretation was left hanging as so much dicta until 
the McCollum decision was reached. When the McCollum decision was 
reached, the major decision was floated as leading law that there shall be no 
law which would aid all religions. The McCollum decision of Champaign, 
Illinois, as you recall, would have allowed religion to be taught on public 
school property and was turned down by the Supreme Court of the United 
States largely because of this previous decision cited by Chief Justice Black, 
in which it was stated that there should be no law favoring all religions. 

Professor Kerwin, a very good Catholic of the University of Chicago, 
chides us Catholics because we constantly hark back to historical interpreta- 
tion. We say that originally our foundations in the United States were 
religious. We hark back constantly to that. He said that what we should do 
is adopt a progressive interpretation, the sociological interpretation, and come 
out and show that today, 1950, religion motivates men and that because re- 
ligion plays such a big part in American life today, the Government should 
favor all religions. The question I’d like to ask of Father Rudolf, and also 
Father Fidelis, who are experts in this field, is: To what extent should we go 
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along with this progressive interpretation? Not that we should reject the 
historical, by any means—O’Neill has written a complete book just on the 
historical interpretation—but to what extent should we as Catholics, and 
certainly as Franciscans, go along with this progressive interpretation? 


FIDELIS O’ROURKE, O.F.M..:—I don’t know that this is anything more 
than a problem of salesmanship. Is it a matter of public relations? By what 
method will we best convince persons that the parochial schools are not 
anti-American, that they don’t introduce segregation into the body politic? 
That would seem to me the question. I suppose it is a matter of knowing 
the public mind in each particular locality. Professor Kerwin probably speaks 
best for Chicago and other persons will speak best for their locality. It’s a 
matter of public taste in the way you’re doing the sales job. 


RUDOLF HARVEY, O.F.M.:—I would like to say that I don’t think that 
we have to give up the traditional and historical background. To the people 
of today who are anti-Catholic and who have been directing their artillery 
thus, there is nothing in the Constitution which says that we should give aid 
to irreligion and the opponents of released time. To them their religion is the 
belief that there should be no religion. The Supreme Court and the Govern- 
ment, when they give aid to those individuals, are giving aid to a species of 
religion, and it’s just as wrong to prevent aid to education or to religious 
education as it would be to prevent them from speaking their piece. While 
there is a certain element of progress in going along with the sociological 
concept and the value of religious instruction to the citizens of this country, 
I still think that they could, if the argument was presented to men of the 
proper frame of mind with a proper background of philosophy, see that aid 
was being given to a species of religion when they deny aid to the parochial 
school. 


AIDAN CARR, O.F.M.Conv.:—It’s basically the Communists and Socialists 
who say that children pertain not to the parents, not to the Church, but solely 
to the State. The Masons and that crowd deny the right of parents to the 
children, saying that first of all they belong to humanity, or the State, and 
that the State as a good father in a paternal way will do what it decides for 
the welfare of the children. So you can see their point of view. We shall go 
to the fundamental points of who has the right, what we acknowledge as the 
right of the State. The State has the proper right native by nature to pro- 
mote, to help good education by parents. Now we distinguish instruction from 
education and say that education includes morals, so that the State has the 
right, and we emphasize it, to better education by laws, by gifts, by libraries, 
and a lot of other things, by school busses and the rest. If there is an ob- 
jection to our form of education, we insist on the right of the parents first, 
with the help of the Church, and if the State wants to object, it’s because 
weve transgressing their laws. The State has the right not to tolerate schools 
that are harmful to children, whether physically on account of being un- 
healthy, or morally on account of the doctrine that is being taught or the 
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corruption of morals. Now you can see, I believe, how from that point of 
view one might draw up a pretty strong defense of the Catholic Church’s 
position. At any rate, that’s the way it seems the proper approach should be 
made. 


RUDOLF HARVEY, O.F.M.:—In regard to the dictum of Professor Ker- 
win, I’m not too familiar with precisely what he meant when he urged us to 
support a sociological approach to the interpretation of law, particularly with 
regard to the McCollum decision and the Everson bus case. However, it would 
seem to me to be primarily a question of emphasis. I do not see where we 
shall benefit by foregoing historical support for our sociological interpretation 
to law. We have to admit necessarily that law is a living dialectic expression 
of human culture and needs necessarily to have a certain element of pragma- 
tism in it; but if we dissociate ourselves from historical concept of our law, we 
are faced with the danger of attacking at the same time the bases of our 
American, and in fact, of the English common law. It would be blowing hot 
and cold, as the equitable axiom has it, if we for example stand by the Oregon 
bus case to give us a fairly solid support of our interpretation in favor of the 
liberty of parents to educate their children. So, I think that there might 
possibly be available a synthesis of this historical and sociological approach to 
our interpretation of Constitutional law. I believe in general (I stand cor- 
rection on this, too) that any fair-minded person will admit that the history 
of our legal decisions in this country, if any, have favored the Catholic position 
on the freedom of conscience. In fact, they lean over backwards at times, as 
they did in the Jehovah Witnesses series of cases in the Supreme Court, in 
which they rigidly struck down on any encroachment on the freedom of con- 
science. I should like to question whether or not the tendency to codify 
American law has had a disintegrating influence on our philosophy of law. We 
know, of course, that the Negotiable Instruments law is a national law, as is 
the Bankruptcy law. Of course, they’re very practical expressions of law, but 
would there be any validity to the feeling that a further codification would 
either tend to support a solid Christian philosophy of law, or, on the other 
hand, would a codification of our law militate against that concept of the 
philosophical basis for all our American jurisprudence? 

I might add something on the codification of the laws. There has been a 
great deal of criticism recently concerning the attempt to codify laws, par- 
ticularly our commercial laws. That’s been the largest field in which codifica- 
tion has taken place—in the Uniform Sales Act, the Uniform Negotiable In- 
struments Law, and the Uniform Bills of Lading Act; in other words, most of 
the acts dealing with financing transactions. They have not, however, although 
they have been able to codify the law, been able to bring a uniform interpreta- 
tion of the laws, because even though the statutes are the same in the majority 
of the States, the interpretation by them have differed considerably. I don’t 
think, therefore, that the attempts to codify the law will make them any more 
binding, you might say, than they have been. 

There has been a great movement and a great deal of discussion concerning 
whether or not we should follow the precedent as laid down by the law. We 
know that even historically, although there has been a great deal of respect for 
the decisions of the courts in the past, that when times required change, the 
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change came. It seems to me that the courts only stand by the old decisions 
when nothing better can be found. While there may be a sociological approach 
to these things, I still think, as Father Aidan said, that synthesis of the 
sociological and historical approach would solve the problem to a great extent. 


AIDAN CARR, O.F.M-Conv.:—I meant to say this before when I was up. 
I understand that Robert Hutchins, who was at one time Dean of the Yale 
University School of Law at about twenty-nine years of age, has emphatically 
taken a position relevant to ours in favor of ideas versus facts at the University 
of Chicago. I should like to know if anyone could give some light on how to 
explain the following this Robert Hutchins had and how orthodox from our 
point of view was his philosophical viewpoint. 


RUDOLF HARVEY, O.F.M.:—I think this is a put-up job. I have the 
words of Hutchins, who says that it’s not good to teach people anything about 
law until you explain what law is, and it’s not good to try to explain what law 
is until you try to explain the difference between a percept and a concept. Law 
isn’t something that falls under a biological law; you can’t smell it, touch it, 
or taste it. It’s not a percept; it’s a concept, an idea, a product of abstraction 
of the intellect. And Hutchins said in language which St. Thomas could use 
that we must first teach that conceptional knowledge is every bit as valid as 
perceptional knowledge, and that intellect is as valid as sense to get at the 
universe. Law is gotten not only by intellect; much of it rests on our kind of 
psychology and our kind of metaphysics. 


AIDAN CARR, O.F.M.Conv.:—There is a controversy in some quarters as 
to whether Catholics should use the historical arguments in support of their 
entirely valid position on such matters as the right of parents to send their 
children to schools of their own choice; on the question of separation of state 
and Church relative to our present stand for the so-called “auxiliary services” 
to children attending parochial schools. Some Catholic legalists feel that we 
should be well-advised to develop our claims on a progressive view of the 
law’s interpretation. I feel that we ought, in the measure possible, to approach 
the issue with a synthetic argument, using both the historical support and the 
sociological demands of our day. There is a danger of throwing aside also the 
stare decisis background of the opinions of the courts that have lent legal 
strength to our position, if we ignore the historical antecedents to our claims. 
It is, however, largely a question of emphasis; we ought to do the one, viz., 
appeal to favorable historical arguments without leaving the other undone, viz., 
vigorously propose the legal-sociological arguments in favor of Catholic rights. 


THE STATE AND THE FAMILY 


GonsaLvE Poutin, O.F.M. 


When doctrinal Liberalism was the creed of the day, it would 
have appeared unbecoming to discuss the relations between the 
State and the family. ‘Laissez-faire’ and non-intervention were 
the catchwords keeping in the dark many vital issues of that nature. 
Nowadays, the problem is not to prick the State to action but to 
keep it within given boundaries and find its proper field of action 
and the best methods to discharge its duties. Policies regarding the 
family are not only discussed by statesmen and legislators but en- 
forced for better or for worse. 

After the costly exepriences of totalitarian regimes and the cal- 
culated “laissez-faire” of individualistic democracies, Christian 
social workers, who have always considered Pope Leo XIII’s 
Arcanum and Pope Pius XI’s Casti Connubw as the first chapter 
of the social policy of the Church, are attempting to rebuild modern 
society more and more as a community with the family as its 
cornerstone. The Church when fighting to maintain Christian- 
inspired societies has always stuck to these two vital issues: the 
teaching of religion at school, and the integrity of the family as a 
social unit. The lack of a clear definition of the rights and duties 
of both the State and the family, constitutes the chief obstacle to 
a reconstruction along that line. 

A call to the philosophy which studies the inner nature of the 
family, is deemed necessary to “avoid” the materialistic approach 
which emphasizes only the prerogatives of the State, so much, that 
the individual and the family are considered as having no rights 
except those given by this political institution. 

If it is as a man, that one is part of the political society, the 
human good itself in its integrity, characterizes the aim of the State, 
and the common good. That human good explains its necessity, 
universality, sovereignty, and its almost boundless power. 

Human good, however, in its integrity can be realized in practice 
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only through the international and national communities which are 
divided into regional units and finally resolve themselves into 
families. Apparently this is the reason why Cicero wrote that the 
family is the basis of society and the semen of the State. 

The short-sighted approach of Liberalism which looks upon the 
family only as the outcome of civil contract and of some voluntary 
link, and which ignores its deeper nature, its true aim, is still hin- 
dering progress in the betterment of the relations between the State 
and that fundamental institution. To stress and to emphasize its 
main characteristics, natural as well as supernatural, to have its 
rights fully recognized by the political society, which cannot make 
any enduring progress if it does not recognize them and foster their 
use with all its power, here is a task of paramount importance for 
social apostles. 


The Family is a Natural Society 


Fascinated by the evolution of social bodies, Durkheim saw in 
the family only a group built on juridical relations of parenthood. 
By that incomplete concept, he was deliberately overlooking the 
consanguineal links and at the same time, ranking the family as a 
mere creation of society. One must rather see the family as an 
autonomous group of persons living under the same roof, subordi- 
nated to a common authority, and united by consanguineal links 
rooted in nature itself. It is a society which includes the conjugal, 
filial and domestic groups. 

The family is natural in its origin, being the result of instinctive 
inclinations deeply rooted in human nature. Furthermore, con- 
sidered in its natural effects, it is required by the aim of nature 
itself. This very fact led Aristotle to make this very sound declar- 
ation: “The family is the community instituted by nature for every- 
day.” 

In the supplement to the Summa Theologica, Saint Thomas 
pointed out that the world natural means either what is a necessary 
result of the constitution of natures, or, on the other hand, what 
nature inclines us to do, but is performed only by deliberate acts 
e.g., by virtuous acts and by formal virtues. Marriage pertains to 
the second category of acts in conformity with nature. 
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No doubt, the family is a natural society. Moreover, it stands 
first among natural societies. As Jacques Leclerc wrote: “There 
exists for what concerns the family a universal creed amongst all 
people which is understandable only by the character of this insti- 
tution. There is no other institution so close to the simple, natural 
society based on the primeval instincts; it is spontaneously born 
out of human life.” 

Nevertheless, its natural character is not only the result of pri- 
meval instincts which maintain it, because the family is an institu- 
tion of a moral as well as of a juridical order. Its natural character, 
it may be emphasized, is based on its absolute necessity for the 
continuation of the human race. The aim of the family is primarily 
the procreation and education of the children, the latter aim being 
realized through suitable moral environment. This can be accom- 
plished only through the family. 

Suarez went so far as to declare that the most natural society 
was the one which is constituted by the union of a man and a 
woman for the propagation and continuation of the human race. 
This is the family. 

In spite of this superiority, the family is nonetheless an imperfect 
society in this sense that it is not self-sufficient in the field of human 
development. 

The family is part of other societies, of political societies and of 
other groups of wider interests than its own. That being so, it must 
work in some ways for these other groups. The chief problem is to 
know if the family exists for the State. The family is without any 
doubt a natural part of the political society, but not its creation. 
This fact compels the State not to sacrifice for some political aims 
the good of families, because at the same time it would sacrifice 
what is the necessary and natural condition of its own true good. 
The logical thing for the State, because it is but an agglomeration 
of families, is to help the family. Thus, if the family exists for the 
political society, it is not at the mercy of the State. The family 
exists for the State which shows respect to its rights and fosters 
its genuine expansion. 

The family belongs also to the Church. Indeed the supernatural 
and divine character of the family cannot be overlooked by people 
accepting Revelation. Catholic thought acknowledges as the main- 
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spring of civilization, the family established on the institution of 
marriage. This is what Leo XIII declared in Arcanum: “In the 
institution of marriage, God wished to dispose the most prolific 
fountain of the common good and public welfare.” For Pius XI 
marriage is “the principle and the foundation of all human socie- 
ties.” It may be that Christian social workers are not fully aware 
of these declarations about the basic nature of the family. These 
quotations stress very clearly the natural as well as the super- 
natural characteristics of the family. 

These characteristics, as expounded from natural law and philos- 
ophy, establish its independence and rights within boundaries. 

What is, after all, the essential aim of the conjugal society? It is 
that husband and wife, by an indissoluble and intimate union of 
their wills and lives, participate in the creative power of God and 
are the instruments of Providence toward the child, the result of 
this union and of the cooperation with the Supreme Power. This 
aim gives the family a priority of origin over the State, and enables 
it to function legitimately and efficiently without the intervention 
of the State. 

Therefore Leo XIII openly admitted this independence of the 
family, for the fulfillment of its essential aim, when he wrote: 


The family, as well as the civil community, is a society in the full 
acceptation of the term, with an authority and a government of its 
own, the paternal authority and government. This is the reason why, 
within the boundaries settled by its immediate aim, it enjoys, for the 
choice and use of all, what is required for its existence and a Justified 
independence, rights that are equal to those of the civil community. 
Equal at least, because the family has on the latter a logical as well 
as an actual priority in which necessarily its duties and rights par- 
ticipate. 


Rights of the Family 


The family has the right to propagate itself and to be perpetu- 
ated; the right of education; the right to some protection against 
social evils; the right to distributive justice; the right to live by 
its work and to possess; the right to fulfill in complete liberty the 
duties which link it to God. 

The State has not only the duty to give support to these rights 
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but also the obligation to protect the domestic society against its 
enemies: ,divorce, voluntary sterility, negative eugenics, steriliza- 
tion and artificial inseminations. ’ 

The State ought to look after the social and economic conditions 
of the family while safeguarding its legitimate autonomy. As Pope 
Leo XIII said: 


The contention that the civil government should, at its option, in- 
trude and exercise intimate control over the family is a great and 
pernicious error. True, if the family finds itself in exceeding distress 

. it is right that extreme necessity be met by public aid, since 
each family is a part of the commonwealth. In like manner, if, within 
the precincts of the household, there should occur grave disturbance 
of mutual rights, public authority should intervene to force each party 
to yield to the other its proper due; for this is not to deprive citi- 
zens of their rights, but to safeguard and strengthen them. But the 
rulers of the state must go no further: here nature bids them stop. 


How could it be brought about that the indefeasible rights of the 
family be recognized by the modern State and that the State spread 
its benevolence and protection to this society directly responsible 
for its own prosperity and progress? This can be done in two ways: 
a. By the organization of the family forces; b. By the right of asso- 
ciation, still so recent in our modern democracies. It looks as if the 
major weakness of modern society is to have only these two 
antagonistic groups to keep within proper boundaries the pervad- 
ing power of the State. We ought to group the families of all sections 
of the community in order that a genuine policy of human values 
be enacted for the spiritual as well as the physical good of the 
citizens. 

The modern State will become conscious of its inner composition, 
namely of families, when an adequate grouping of them will educate » 
the citizens to these policies of human values, by setting forth its 
natural statute and the true direction of economic life for a sound 
social progress. 

In some countries, like France, the idea of political organization 
of families is now accepted. A working representation of their asso- 
ciations is listed on different national boards: Education Board, 
Social Security, Housing and Economic Councils. 

We, in North America, have not reached that level of organiza- 
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tion. Family consciousness of public opinion is to be aroused so as 
to make it discover the initial reality of all human society. May 
we not apply to the family what Bishop Michael Ready declared 
not very long ago: z 


We seldom see, these days, the glowing name of Social Justice which 
was once frequently mentioned in our press. We have the continuing 
duty of stressing this requisite virtue. A war-prosperity which seemed 
to set right a great many economic wrongs may have lulled our press 
into silence upon a point which at this hour needs more stressing than 
ever before. Our press must take up again the cry of Social Justice, 
and must continuously indicate the way to the achieving of a righteous 
and peaceful society such as only the principles of Social Justice can 
insure. 


DISCUSSION 


MAURICE GRAJEWSKI, O.F.M.:—I do not like the word “substitute.” 
I do not like to hear that the State substitutes in family matters. I should 
rather take an attitude that we can measure. We’re not dealing with mathe- 
matics, we’re dealing with human values. Hence it will be more or less a 
human estimate, but we can put up a standard fairly accurate which the family 
is to reach in the education of the children—a standard set up by the natural 
law, a standard set up by the Church, a standard established by the end of 
man. Now in the case of a family in need, whether this need springs from 
inability, ignorance, or malice, the need is the distance that separates a family 
and keeps it from reaching the standard. Here again it’s a matter of human 
estimates to measure that distance between the two, between what should be 
attained and what the family is actually doing, or rather failing to do, at the 
present time. So this distance in between should not be filled in by the State 
as a substitute. It’s a matter of the State supplementing the efforts, or rather 
the failures, of the parents. 


THE FEDERAL GOVERNMENT AND 
EDUCATION 


Prus J. Barty, O.F.M. 


Early American education differed from its European ancestry in 
its freedom from governmental regulation especially at the central 
level. Our federal constitution does not mention the word “educa- 
tion.” Gradually, however, as our none too astute nineteenth cen- 
tury leaders in education began to borrow the efficient structure 
and methods of Prussian schoolmen, increasing stress was placed 
upon education as a state function since what is not explicitly 
assigned to federal authority remains a function of the individual 
state. Prussian educational autocracy in education was ill-suited to 
American democratic foundations. 


1. Recent Federal Interest 


More recently the realization that the child is a federal citizen 
as well as a state citizen and the supreme court “dicta” that any 
activity of the federal government related to the “general welfare” 
clause is constitutional, have alerted the country to federal interest 
in education as permanent public policy. 


2. Examples of Federal Participation 


Though there are indications in early United States documents 
such as those of Jefferson, Madison, Hamilton and others that the 
participation of the federal government in education was by no 
means a settled issue we find that already in 1787 the Northwest 
Ordinance expressed well the federal attitude toward education 
when it declared “Religion, morality, and knowledge being neces- 
sary to good government and the happiness of mankind, schools 
and the means of education shall be forever encouraged.” 

The Federal government early provided for setting aside the 
sixteenth section of land for schools and in 1802 Ohio received fed- 
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eral land explicitly for school support. Some “five percent funds” 
on land sales, forest reserve grants, and mineral royalty grants 
were made for educational purposes in general while the Morrill 
and Hatch Acts (1862, etc.) provided for land grant colleges offer- 
ing agriculture, mechanical arts and military science. 

The Smith Hughes Act (for home economics, agriculture, trades 
and the preparation of teachers in these fields), Purnell (1925), 
Bankhead-Jones (1935) (for agricultural experiment stations), 
Capper-Ketcham, Smith-Lever, Marine School, George Reed (1929), 
George-Ellzey (1934) and George Reed (1936) acts (for vocational 
education), National Defense Act (1920), Civilian Conservation 
Corps, National Youth Administration, Emergency Educational 
Programs, G. I. Bill of Rights—all these indicate precedent for 
further federal expenditure for education such as the “omnibus 
scholarship bill’ endorsed by Commissioner Earl McGrath of the 
U.S. Office of Education. (Cfr. S. 3996 of 81st Congressional session 
introduced August 1, 1950, by Senator Thomas of Utah.) 

In addition, the federal government supports much research on 
school campuses (atomic energy), aids in vocational rehabilitation, 
has education in some areas directly under its jurisdiction (Alaska), 
trains government personnel (West Point, Annapolis), advises on 
educational problems and collects information through the Office of 
Education, controls Howard University and promotes special educa- 
tion. 

There is as yet no educational position of presidential cabinet 
rank in the United States, no national university and no federal 
system of education. They may come as federal appropriations in- 
crease fiscal control and perhaps also other types of supervision. 
The Supreme Court by its decisions exercises some direct control 
over education on a national level; e.g., Oregon Case, Everson Case, 
McCullom Case, while the Library of Congress assists schools and 
scholars with its extensive intellectual resources.’ 


1 Francis J. Brown, “Education in Governmental Reorganization,” The Phi 
Delta Kappan, XXXI, No. 9 (May, 1950), pp. 437-441. For a more extensive 
treatment of areas of federal participation in education, the reader is referred 
to: John Dale Russell and Charles H. Judd, The American Educational 
System, (Boston: Houghton Mifflin Company, 1940), pp. 75-100. 
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3. Direct Federal Aid 


The school child is a citizen not only of the state where he resides, 
but also of the nation. Furthermore, if one third of the states are 
unable to provide adequately for common schools despite their best 
efforts at taxation, it seems that there is no other remedy at hand 
but federal aid to equalize educational opportunities for all the 
children. No well-informed person doubts that federal aid is in the 
offing but we need legislation that is not discriminatory to any child 
yet recognizes both ability and need. Private schools performing a 
public function and schools in areas where income is low and effort 
to finance is great are worthy of inclusion in such a federal aid 
bill. Certainly public welfare benefits are the rights of all children. 
Such are health services, school lunches, bus transportation to and 
from school and school supplies, including free non-religious text- 
books. Only willful prejudice can see union of church and state in 
such aid for parochial school children. Even the Missouri synod of 
the Lutheran Church meeting in Milwaukee just two months ago 
agreed to support the same public welfare benefits for parochial 
school children which the Cardinal of New York so courageously 
advocated a year ago in the now famous Spellman-Roosevelt con- 
troversy in which the eminent former first lady forgot about the 
rights of the family in trying to raise a church-state issue.” 

In the last decade numerous bills have been before the Congress 
but all of them have been unsatisfactory for one or more reasons. 
Many of these bills caused so much bitter controversy that 
the U. 8. Office of Education has been asked to substitute an en- 
tirely new approach to federal aid. Perhaps the recently enacted 
measure for forty year loans for college housing and the proposed 
“omnibus scholarship bill” for colleges will give the tone and 
framework to federal aid on the elementary and secondary level. 
Dr. Earl McGrath feels that the time is ripe for scholarships and 
loans costing but one cent and a half for each $100 of our national 
wealth.* The commissioner proposes: 


? Edward A. Connell, “Federal Aid: The Forgotten Family,” America, (May 
13, 1950), pp. 169-171. Cf. The Lutheran Witness, (July 11, 1950), p. 219. 

8 “Federal Scholarships,” College and University Bulletin (November, 1949), 
Vol. Il, Number 2, Washington, D. C., Dept. of Higher Education, N. E. A. 
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(1) A federal appropriation of $300 million annually for scholar- 
ships to be allotted among the states on the basis of a formula 
combining the number of persons of college age and the num- 
ber of high school graduates within each state. 

(2) Scholarships to be awarded to high school graduates within 
each state on the basis of objective measures of academic 
promise and ability. 

(3) Each scholarship winner to be free to attend any college of his 
choice approved by any state commission and to which the 
student is admitted. 

(4) No limitations to be placed on the subject matter field in which 
the student may study. 

(5) Students might hold the scholarship as long as they made 
satisfactory progress toward a degree, but no longer than four 
years. 

(6) Change of residence of the student would not void his rights 
or change his relationship to the state commission originally 
making the award to him. 

(7) The annual stipend for undergraduate students would be $600 
and $1000 for graduates—scaled upward for dependents. 

(8) Safeguards would be provided against discrimination based on 
race, sex, religion, origin, citizenship, or residence. 

(9) Administrative costs might be borne by the states and the 
federal government. This proposal would provide scholarships 
for about 400,000 undergraduates and about 37,500 graduate 
and professional school students. (Cfr. S 3996 of August 1, 
1950, known as “Student Aid Act of 1950.”) 


To supplement the scholarships, Commissioner McGrath pro- 
posed federally guaranteed loans to college and university students. 
The costs of administering the loan program would be borne by the 
federal government, but the loans would be made by local lending 
institutions, with government guarantee. 

Commissioner McGrath also summarized the reasons that a fed- 
eral scholarship program is needed: “Out of every thousand chil- 
dren finishing the fifth grade, 900 have the ability to go through 
high school. Yet, only 403 do so. Out of that same thousand, 320 
have the ability to go through college; only 70 do so. Thus, every 
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year, the nation is failing to train 55 percent of those who ought 
to finish high school and 76 percent of those who would profit from 
college.” More than half of American youths having college abilities 
go through life functioning below the level of their full potential. 

Dr. Ralph McDonald, executive secretary of the N. E. A. depart- 
ment of higher education, believes that the present world crisis with 
its impact on higher education serves to emphasize the importance 
of scholarship legislation as a means of insuring higher education 
for the ablest of the nation’s young people. 

Dr. George Zook, former president of the American Council on 
Education, in his 1949 report places minor emphasis on the dis- 
cretionary power of individual states in granting federal funds to 
non-state schools.* It is not clear in his statement whether he 
now favors provision of auxiliary services to non-public school chil- 
dren in a federal education aid bill or in a companion measure. 
The position of the NCWC is that such provision should be part 
of a general bill, so that non-state schools be recognized as part 
of the American educational system. The slogan “federal aid with 
state control” adopted by the National Education Association is 
inimical to equalization of educational opportunity. Federal funds 
should be distributed on a federal, not on a state basis. 

Dr. Zook says: 


Much of the confusion relative to federal aid to education arises 
over provision in several of the bills permitting or requiring the states 
to use a part of the funds for one or more so-called auxiliary services 
to assist pupils enrolled in both public and private schools. These in- 
clude funds for the transportation of pupils, non-religious textbooks, 
school lunches, and health services. 

Some years ago, the Supreme Court unanimously decided that the 
use of public funds for the purchase of non-religious textbooks for 
pupils in non-public schools was permissible. A few years ago a similar 
decision was rendered with respect to the use of public funds to pay 
for the transportation of pupils to private schools as well as to public 
schools. 

It is well known that during the recent war, and since, many millions 
of dollars of federal money have been appropriated for the school- 
lunch program in both public and private schools. No one doubts that 
health services should be equally available to both public and non- 


4N.C. W.C. Press Release, May 5, 1950. 


FEDERAL GOVERNMENT AND EDUCATION 65 


public schools. 

Hence, the solution of this baffling problem with respect to federal 
aid to education is clearly not so complicated as first it appears to be. 
The Congress can, and in my opinion should, make funds available to 
assist pupils, whether enrolled in public or private schools, in the 
matter of school lunches, transportation, non-religious textbooks and 
health services. 


4. The Case for Federal Aid to All School Children 


The following points were made by the author in debates on 
federal aid with professors at Northwestern University and the 
University of Chicago: 


1. 


All children born in the U. S. possess federal citizenship in 
addition to state citizenship. Hence, if federal aid is given it 
should be given to all children. 

Education is a civic obligation (not merely a church or aap otis 
or private one). The Supreme Court of the United States has 
declared that this civic obligation may be discharged by at- 
tendance at private or parochial schools (Oregon case). 

We have a tradition of federal assistance and encouragement 
to other than state schools (e.g., Northwest Ordinance, tax- 
exemption, G. I. Bill, school lunch and other “cooperative fed- 
eralism” programs, education of pages, Army and Navy and 
research programs at private schools). 

American democracy favors diversity. To have one state or 
federally controlled system of education is to promote complete 
socialism in education. Totalitarian education would be the 
destruction of our democracy. The American school system is 
diversive, not divisive. (The words “divisiveness,” “un-Ameri- 
can” and “Church-state union” are emotional cliches that have 
been overworked in this controversy.) 

It would be rank injustice to “count in” non-public school 
children when collecting taxes and “count them out” when dis- 
tributing tax benefits. Hence, there must be only one federal 
aid bill that acknowledges diversity in the American educa- 
tional system and does not discriminate among children simply 
because they attend diverse schools, all of which teach democ- 
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racy and the same secular subjects. There is no second rate 
citizenship in the United States. 

The United States Supreme Court has decided that it is con- 
stitutional for the several states to permit state funds to be 
used for school bus transportation to parochial schools and 
non-religious textbooks. The 1946 federal school lunch act pro- 
vides lunches for children in private schools. The Boards of 
Health use state funds legally for health service in non-public 
schools. 

The only significant issue in the 1950 federal aid controversy 
is provision for federal funds for bus transportation of children 
attending non-state schools. 

This could be effected by an amendment to the bill passed by 
the Senate to guarantee bus rides for non-public school children 
even in those States where local and State tax funds may not 
be used for this purpose. (8.246) Unamended this senate bill 
would seem in violation of the constitutional provision of equal 
protection under laws since in granting federal aid for bus 
transportation, its mandate would be carried out in New York, 
but denied in Wisconsin, since individual states could nullify 
federal assistance at will. National citizenship has priority over 
state citizenship; national legislation may not be subordinated 
to state legislation. 

How can such federal provisions be administered? On the same 
“withholding basis” as the school lunch program is now ad- 
ministered. In those several states (19) in which state funds 
may be used for bus transportation to non-state schools, the 
federal money becomes state money. In the others the federal 
government withholds a portion of its funds based on the 
percentage of children in non-public schools and administers it 
directly. 

There is no constitutional or express federal directive prohibit- 
ing the use of federal funds by children attending non-state 
schools. 


5. Is Federal Control Inevitable? 


In the hearings conducted by the United States Senate and House 


of Representatives on federal aid legislation constant opposition 
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toward any kind of federal control was evident. This persistent 
articulate fear and unanimous stand seems rather impracticable and 
over-optimistic. 

Naturally, fiscal control is necessary and desirable. Monies ap- 
propriated for educational purposes must in justice be spent for 
those specific objectives; it is also proper to expect a strict account- 
ing of these appropriations. 

It is, however, in the area of curriculum control that eternal 
vigilance is required. Few realize and still fewer educational thinkers 
express concern over the educational bias and curriculum imbalance 
effected by the Smith-Hughes and subsequent related acts in favor 
of the realist philosophy of education and its implementation 
through federal support of vocational subjects such as agriculture, 
home economics, trades and industry, and teacher preparation in 
these fields. This has given an unfair advantage to practical sub- 
jects over general education and liberal disciplines in most state 
high school systems. Thus, no federal aid is given for civics, Ameri- 
can history or foreign languages. 

Again, witness the recent venture of the United States Office of 
Education into the curriculum through its life adjustment educa- 
tion program.® Originally set up to collect statistics and provide 
educational information at the national level, the United States 
Office of Education has initiated a curriculum project designed to 
translate into action the Prosser Resolution® of May, 1945, and 
the goals of a commission which defines Life Adjustment Education 
“as that which better equips all American youth to live demo- 
cratically with satisfaction to themselves and profit to society as 
home members, workers and citizens.” 7 It is particularly intended 
for secondary school youth for whom neither college-preparatory 
nor vocational training for skilled occupations seems appropriate. 
Some consider it designed for sixty percent of American youth of 
high school age. Life Adjustment Education is concerned with 
ethical and moral living, fundamental skills in reading, writing, 
speaking, listening and computation, physical, mental and emotional 


5 Life Adjustment Education for Every Youth, Office of Education, Federal 
Security Agency, (1947), p. 122. 

6 Ibid, p. 15. 

7 Ibid, p. 4. 
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health, recreational interests, education for family living, and work 
experience. This program has many worthy features but it seems to 
bear watching since it may also cause an educational imbalance 
and set the stage for further federal curriculum control through 
paternalistic encouragement and supervision. Thus far no federal 
appropriation has been sought for life adjustment education 
although the growing staff of the U. 8. Office of Education which 
advocates the program is federally supported. These staff appoint- 
ments indicate that the U. 8. Office of Education seeks leadership 
and change, that it desires influence, power and initiative in chart- 
ing curriculum directives in geography, political science, economics, 
family living and social theory. This rather direct federal curricu- 
lum supervision (if not control) can lead to further secularization 
and even to the curtailment of academic freedom in both areas of 
Lehrfretheit and Lernfretheit. 

On the other hand, most of the several states exert an inexorable 
influence on education within their boundaries. Some of this might 
be lifted and greater reciprocity (e.g., in teacher certification re- 
quirements) obtained if more influence emanated from Washington. 
There is still time to channel the current of federal participation in 
education by setting up those checks and balances which will allow 
federal support of a free diversive American educational system. 


Conclusions and Recommendations 


On the basis of the American principle that “government should 
assist where private initiative falls short” there is adequate justifi- 
cation for federal assistance to all school children. This arises from 
the child and family welfare concept as well as from the general 
welfare clause in its interpretation of favoring equal educational 
opportunity limited only by ambition and ability. The Catholic 
family may not allow the door of federal assistance to be slammed 
in its face. 

The federal government should have its hand on the pulse but 
not on the windpipe of American education; its curriculum experts 
should always be on tap but very rarely on top. Democratic educa- 
tion must remain diversive and derive its freedom from such basic 
American documents as the Declaration of Independence, the Con- 
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stitution, the Mayflower Compact, the Federalist Papers, the North- 
west Ordinance, and the great writings of our founding fathers. 
Democracy is not a religious absolute; it is a political and social 
relative based upon a theological absolute: God, the creator of our 
inalienable rights. Educational bias favoring one type of curriculum 
over another or administrative prejudice restricting financial alloca- 
tion to certain groups of children on the basis of their parents’ 
choice of school should never discolor the noble American red, 
white and blue. Non-state schools promote the same type of public 
general welfare as the state schools which are supported by all the 
people. . 

Since President Truman’s message of July 19, 1950, asking billions 
of dollars for defense it seems most improbable that any federal 
funds will in the near future be appropriated for any type of federal 
aid to education. Boys from non-state schools will fight side by side 
with recruits from our state schools. Are they not entitled to their 
share of federal aid? Their schools are part of the American educa- 
tional system. Our boys may not be counted out of educational 
benefits when they are counted in to fight our battles just as their 
parents are counted on to pay their share of taxes. 

Those who have studied church-state relations in democratic 
countries need not fear that the ecclesiastical hierarchy will violate 
constitutional rights. The late Archbishop McNicholas, N.C.W.C. 
chairman, stated emphatically that even if Catholics became a 
majority in this country they would as Catholic Americans be 
bound in conscience to guarantee to individuals and religious bodies 
the right to worship privately and publicly as they pleased since 
internal and external freedom of worship are guaranteed by the 
Constitution. 

During the next ten years we ought to develop a synthesis of 
both the historic argument for federal aid and the progressive or 
sociological approach. Religious motives motivate men at this mid- 
century just as they motivated our founding fathers. Professor 
Jerome Kerwin of the University of Chicago believes that our 
strongest grounds befort courts, legislators and people are: 


(1) the value of private education and its pos- 
sible extinction without federal aid. 
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(2) the value of religion in education at pres- 
ent. 

(3) the matter of plain justice for every Ameri- 
ean child. 

(4) the grave danger confronting the religion of 
the young today. 

(5) a renewed and vigorously restated Catholic 
view on the relation of church and state 
in America. 
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DISCUSSION 


SISTER M. CHRYSOSTOM, OS.F.:—Father Barth’s excellent paper pre- 
sents a national problem which concerns every Catholic educator in the 
United States today. He has given us much stimulating material for serious 
thought, for as Franciscan educators we have the interest of the youth in our 
schools and the welfare of our nation very much at heart. I believe he struck 
a key note when he warned us of the necessity of eternal vigilance in the 
area of federal curriculum control, and that the Life Adjustment Education 
Program seems to bear watching. 

Governmental domination of the nation’s schools is a very real threat which 
we cannot make light of either now or in the future. We dare not let atheism, 
materialism, and public domination of education force our schools out of 
existence. The financial problem which our elementary and secondary schools, 
our colleges and universities face is a very grave one. 

It seems to me, therefore, that through counsel and cooperation this 
Franciscan Conference could work out means and devices to impress upon 
the nation (1) the value of religion in education; (2) the right of every 
American citizen to receive justice whether from State or nation; (3) the 
dangers confronting our American youth today; (4) the part our schools and 
institutions play in developing true American citizens; (5) the necessity of 
certain basic liberal subjects in our educational program. 

I believe that it is time to state our position vigorously and emphatically 
in regard to relations between Church and State. We must present our schools 
as something worthwhile, if we wish to arouse and secure public support. We 
must show the soundness of our educational policies and the quality of our 
educational programs. We must make clear the contribution of Catholic 
institutions to the welfare of the nation. We must also show that we have a 
right to the “due process of law clause” in regard to the need of welfare 
service. 

I feel that we must make plain the fact that we do not ask for federal aid 
to our schools. We only ask that the Catholic school child be placed on an 
equal basis with that of the child of the public school in regard to taxpayer- 
sponsored bus rides, and other benevolences, and that he has the right as a 
child of a taxpayer to participate in federal aid for welfare service. 

The struggle for equal rights with other American citizens and for welfare 
service cannot be won individually. It will be won only if we can secure the 
cooperation of leaders in the field of religion, education, and law. It seems 
to me that as Franciscan educators, we should take the lead in protesting 
vicious legislation aimed at the very heart of our schools. I feel that the 
beachheading of the federal government into the curriculum of our schools 
calls for united action. 
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I would like to suggest a Franciscan Vigilante Committee be set up by 
this Educational Conference and organized to alert our various Communities 
as to the future trends of federal participation, and proposed legislation in the 
field of federal control of education. 

Father Barth has stimulated a challenge to engage in cooperative endeavor 
to estimate and evaluate the future federal trends. Now I would like to pre- 
sent for your consideration some questions. We have numbers and organi- 
zations and Third Orders. How can we put them into service for the benefit 
of our Church and country to secure justice and individual rights? How can 
we Franciscan educators take an active part in combatting harmful and 
dangerous legislation and decisions that are directly opposed to the basic 
principles of our government? What can we do in a united group rather than 
in isolated Communities or units to meet the constant attack viciously pro- 
jected against our schools, the American Catholic taxpayer, and the demo- 
cratic principles of our government? How can we secure unified action under 
organized leadership? Can we organize field workers for the cause of Catholic 
education? How can we help to set up that check and balance system to 
channel the currents of federal participation in education? Will this Fran- 
ciscan Educational Conference lend its support to a project of this kind, a 
project which may exercise a tremendous influence on education in the future? 

As a certain Holy Father saw St. Francis supporting the walls of a tottering 
Church, will our present Holy Father see all Franciscans in the United States 
rallying to the support of the Catholic educational system in the United 
States before it falls under the weight of government domination of education? 


PIUS BARTH, O.F.M.:—As regards practical suggestions, I think one of 
the big weaknesses in the entire setup with respect to the National Catholic 
Education Association and the National Catholic Welfare Conference is this: 
we put information togethef and channel it through, and what happens to it? 
It usually strikes some wastebasket somewhere along the line. It usually hits 
the President’s office, or some superior’s office or some dean’s office, but it 
very rarely gets down to the rank and file. I just wonder, when these things 
come through from the National Catholic Welfare Conference building, They 
are usually page upon page, but there is some combined thinking that’s worth- 
while in those pages. I think that if the administrative group in our Catholic 
schools do not have time to analyze the information sent them, they should 
pass it on to somebody in the faculty who possibly does have time to analyze 
it and can do something about it locally. The most disappointing comment 
that we have had in Washington is that the results of some of the combined 
thinking that has been done have been printed, have been mimeographed, 
and have been sent out, but have not been effective because they reached the 
wastebasket before they ever got down to the rank and file. So, if some of 
you can help us along those lines, we’d be very appreciative. I know that 
many of you—superiors particularly—are very busy, but it’s good to distribute 
worthwhile information and let it get down to the rank and file. 


QUESTION :—Is our insistence on auxiliary services calculated primarily 
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and exclusively in order to safeguard the principal, or is it really a question 
of genuine aid to the student; and, if so, where should the emphasis lie? 


PIUS BARTH, O.F.M.:—There has been a great change as far as the 
opinion of many leading thinkers in Catholic education has been concerned 
over the past four or five years. The trend of the argument today is toward 
the child welfare theory and also toward the fact that it’s not merely a matter 
of the school’s getting the benefit, but rather of the family being benefited. 
There is a family benefit theory involved as well as a child welfare theory. 
Recently someone was asked point blank by Congressmen, whether or not, 
once we granted the child welfare services, the Catholics would ask help, for 
example, for teachers’ salaries or for school buildings. There are members of 
the heirarchy who have said that we’re out for all we can get, which is our just 
right; there is no question about that, but it’s a matter of policy rather than a 
question of strict right. We can proceed along the lines of the child welfare 
theory, but we must guard especially against control in each particular State. 
Mr. Taft couldn’t see the reason why we didn’t want to accept the Thomas Bill. 
He said, “well, go back in your States.” We know what happened in Wisconsin 
and in North Dakota. If that happens in a State like Wisconsin, which is 
comparatively interested in social welfare legislation and interested in the 
progress of the Church, what are we to expect of some of the other States? I 
think that our best bet is to work on the child welfare theory and then pro- 
ceed to ask for aid in other areas. We must carefully watch the administration 
of the funds so that, when we ask for money for bus rides, we are sure that 
the money will not become State money in Wisconsin, which controls aid to 
children that attend parochial schools. 


GOVERNMENT AND SOCIAL LEGISLATION 


Sister M. Innocenti, O.8.F. 


The title of this paper, Government and Social Legislation, offers 
a wide field for survey, as the trend of lawmaking at present seems 
to be toward more governmental control and in a wider and wider 
area of social problems. For some time Aid to Dependent Children, 
General Public Assistance, Old-Age Assistance, Aid to the Blind 
and Housekeeper Service have been made the concern of local, state 
and federal government. 

Today we have a newer and more comprehensive Social Security 
Bill, labelled H. R. (6000), which is being presented for final con- 
sideration to Congress. This new form has an extended coverage 
in social needs in hitherto untouched areas. Increased federal aid 
to local public health units is being proposed in the Bill H.R. 
(5865) .? This is designed to strengthen The Federal Grant Program 
for Local Health Units. The Housing Act of 1950 * provides for the 
appointment of an Assistant Commissioner of Federal Housing 
Administration who is authorized to furnish technical advice and 
assistance in the organization of cooperatives and to give wider 
planning, development, construction and operation of the housing 
projects of these cooperatives. This Bill is concerned with other 
categorical grants for housing aids for veterans, for large moderate 
income families, and for low-cost housing in suburban and rural 
areas. In the area of medical care we have the National Health 
Program, or as we have learned to call the bill, Legislation for 
Compulsory Health Insurance. 


Scope and Purpose of Paper 
For this paper we have decided to limit our discussion to Health 


1 Social Security Act—Buill H.R. 6000, Social Legislation Bulletin, Washing- 
ton 6, D. C., Issues Nos. 65, 67, 70, 72, 81st Congress. 

2 Tbid., H. R. 6865, issue No. 50, 81st Congress. 

3 Housing Act, Ibid., Public Law (475) Issue No. 64, 81st Congress. 
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Insurance and Social Security with the Social Welfare Legislation 
that it embraces. 

In accordance with the motto chosen for this conference, Pax et 
Bonum, all statements in this paper are made so that the common 
good of our democratic form of government and the people of our 
democracy may be best served, thus preserving peace and content- 
ment between our leaders and their constituents. No subversive 
criticism of our lawmakers nor their policy is intended. An attempt 
is made to set forth the principles of the welfare legislation which 
is involved in order that if there appear to be pitfalls or abuses 
that may endanger the democratic principles handed down by the 
Founding Fathers, we may become aware of these before it is too 
late. Becoming aware of these ourselves we may point them out 
to others, who come under our charge, lest this trend toward more 
expansive coverage of welfare in this Welfare State lead us into 
Socialism. 


Right of Government to Legislate 


That government has the right to legislate for the physical and 
temporal welfare of its citizens is inherent in its formation. “Rulers 
should anxiously safeguard the community and all its parts,” says 
Pope Leo XIII in defining the role of the State, “because the con- 
servation of the community is so emphatically the business of the 
supreme power, that the safety of the commonwealth is not only 
the first law, but is a Government’s whole reason of existence.” 4 
Rt. Rev. Bishop John J. Wright in his book entitled, National 
Patriotism in Papal Teaching, quotes the same Pontiff as saying, 
“This function of the State will be most happily and easily dis- 
charged with respect to the social force which is the nation, if the 
form the State takes be in conformity with the national character 
of the fatherland.” * 

However, in the light of present social legislation being enacted, 
in the powers being given to Government, powers that would have 
caused the early colonists to dress up effigies of the Founding 


4 Rerum Novarum, Encyclical Letter of His Holiness Pope Leo XIII, Five 
Great Encyclicals, Paulist Press, New York, 1945, p. 17. 

5 Rt. Rev. Bishop John J. Wright, National Patriotism in Papal Teaching 
(The Stratford Company, Boston, Mass., 1942), p. 48. 
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Fathers in royal garb, we need to ask ourselves if the role our 
leaders are assuming takes “the form that is in conformity with 
the national function of the fatherland,’ or does it partake of 
Socialism, that ideology that “conceives society—impossible and 
unthinkable without the use of compulsion of the most excessive 
kind.” ° 

Such are the questions we may wisely ask ourselves before it is 
too late. Shall we acquiesce in government’s taking control to the 
extent that the legislation being enacted will rob future genera- 
tions of initiative, lay an insurmountable burden of taxation upon 
their shoulders, and which will ruin the already garbled economic 
system of the present day, until the very evil that we are pledged 
to combat will seem to these future citizens better than their present 
state? We have a warning in this regard sounded again through 
the Quadragesimo Anno in these words, ‘Even more severely must 
be condemned the foolhardiness of those who neglect to remove or 
modify such conditions as exasperate the minds of the people and 
so prepare the way for the overthrow and ruin of the social order.” * 


Health Insurance 


During the past several years Congress has listened to proposals 
for a compulsory health insurance system, but the plan advocated by 
President Truman in his address, January 4, 1949, on the state of 
the nation, has a more drastic coverage, will cost government more 
and is entirely foreign to medical care as it is known and practiced 
in the United States. For years we have had a National Health 
Program carried forward throughout the states, cities, towns and 
rural districts under local control. Admittedly it has imperfections 
which need to be remedied, but before we put off the old and take 
on the new, let us consider whether we want the health of the 
nation cared for under a government monopoly, or whether we can 
substitute a plan patterned after our way of life. 

All are of one opinion in regard to the objective of improving 
and safeguarding the health of the nation either in urban or rural 
areas, but the method of arriving at curative and preventive care 


6 Quadragesimo Anno, Encyclical Letter of His Holiness Pope Pius XI, Five 
Great Encyclicals (Paulist Press, New York, 1945), p. 158. 
7 Quadragesimo Anno, Pope Pius XI, p. 155. 
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for the people of our nation involves a decided difference of opinion. 
The health facts revealed by the U. S. Selective Service System 
during World War II were alarming. 

Even in the inflation year of 1929 it was estimated that Ameri- 
can families with incomes of less than $2,000 a year were receiving 
insufficient medical care. According to need the percentages of those 
getting adequate care were: 


BOC USS | ee 33% 
PROMI, Rerrererdey st isscopeid os leeds 82% 
Meaninale wlalosi¢eect. os ea0.' - 64% 
Health Examination ........... 9% 


Other reports, throughout the depression years, of inadequate or 
no medical care added to the gloomy picture. In 1935-36 The 
National Health Survey found that 2,000,000 of the most serious 
illnesses each year received no medical attention, and that there 
was a scarcity of hospital beds in various areas. The story of New 
York City’s families, poverty-stricken because of medical costs, of 
19,000 physicians in the United States earning less than $2,000 a 
year, all emphasized the need. An estimate made by the American 
Medical Association showed that on a free-for-service basis, families 
with incomes of less than $3,000 cannot meet the expenses of a 
serious illness. These and numerous other studies seemed to prove 
that due to lack of income, the need for social care has always 
been greater than the demand for it. Does it necessarily follow that 
National Compulsory Health Insurance holds the magic key to 
unlock the solution and to remedy the above mentioned ills, to- 
gether with numerous others listed by proponents of the Bill but 
not mentioned here? 

Is its proposed operation in accordance with our democratic way 
of life? Does it take control away from local communities and place 
that control in a Federal Government? Does it savor of paternalism 
and show a trend toward collectivism, a step-child of Socialism? 

Perhaps the best way to answer questions is to study the ad- 
vantages and disadvantages of the Plan. 
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A National Health Insurance Plan Advantages 


The National Health Program requested by the President in his 
Message had a laudable point in stating that payment for benefits 
should be in proportion to income and that persons “shall, there- 
fore, obtain services as a right and not as a charity,” thus doing 
away with the indignity of a “means test” when faced with the 
necessity of medical care or of hospitalization. 

Additional proposals made in the President’s program are: 


iE 
2. 


Guarantees to patients free choice of doctors. 

Physicians and those in related fields shall be assured free- 
dom in the practice of their profession and in maintaining 
high standards in medical care. 

The Administrative responsibility is to be placed in the hands 
of local groups representing those who pay and those who 
render service. This will operate within a framework of plans 
made by the states. 

Doctorless districts and rural areas would be served by 
ambulance and other services. 

There is to be no discrimination of race, color or creed. 

The private relationship of doctor and patient is to be pre- 
served. This would lessen the danger of a medical monopoly. 
Government control is to be kept at a minimum. 

The net result would be to stimulate a high quality of medical 
care. This is to be brought about because the professional 
man will not have to worry about income. Security is guar- 
anteed to the doctor for old age and disability through pension 
retirement. There will be assured opportunities for rest, recrea- 
tion and travel. Public support will also provide opportunities 
for further professional study, for research, for public educa- 
tion and for study in preventive medicine. 


The above provisions, then, are supposed to bring complete 
medical care and hospital care to an estimated 85,000,000 persons 
in the country today who have no adequate protection. What about 
the Blue Cross Hospital Insurance and the Blue Shield for physician 
expenses, one may ask? It is asserted that only about 27,000,000 
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persons are covered by voluntary plans for hospitalization, another 
27,000,000 carry insurance which guarantees hospital care, plus 
physicians’ services in the hospital, while only 3,500,000 have really 
comprehensive coverage including preventive health care. 

Then again, Blue Cross covers only twenty-one per cent of the 
average family’s medical expenses and the Blue Shield, though in- 
cluding physician’s services in a hospital, covers only thirty-five 
per cent of expenses. Neither of these plans provides for check-ups, 
inoculations and preventive care; whereas services provided by the 
National Plan could be as comprehensive as the demand. In addi- 
tion it is felt that since there is no sliding scale of payments to 
match salary, these voluntary plans will always be beyond the 
reach of the middle income group which needs protection most. 


Disadvantages 


There is a negative side of the picture presented by the mistakes 
made in England where the Bill seems to have had its origin. 

Some doctors would want a fee-basis method. Already Secretary 
Bevan, the sponsor of the bill in the British Isles, has cut the cost 
of dental and optometrist services twice because these two groups 
operating on a fee-for-service basis have cost so much, and the 
professionals’ services were running so high. Furthermore, the forms 
to be filled out in keeping a record of patients seen and treatments 
given, so that the government may have its reports, entail too much 
book work, are too costly and set up a bureaucracy. We might add 
that doctors busy about seeing patients, making house calls and 
interviewing office patients have little time left for filling out in- 
dividual records. In fact crowded offices give little time for house 
calls. 

Political control is another spectre that rises to plague a profes- 
sional group, who claim the intricate card system that has to be 
kept is a waste of taxpayers’ money. 

The accessibility of the doctors’ offices and no-fee-basis en- 
courage hypochondriacs to consume the physician’s time and de- 
prive the really ill of treatment. Consequently, there is danger of 
regimentation and standardized prescriptions. Crowded offices have 
often forced doctors to refer to hospitals for care patients who come 
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to the office for a needed treatment. The consequences of this pro- 
cedure have brought about the overcrowding of hospitals so that 
it is impossible to admit a patient over sixty years of age, while 
nurse-shortage has left 60,000 hospital beds idle. 

Will the provision that the administrative responsibility of the 
Program is to be placed in the hands of local groups operating 
within a framework of plans controlled by the states lead to a 
service set up on a non-sectarian basis? Will it lead to the wide- 
spread teaching of birth control, or to the organization of Planned 
Parenthood Clubs through government health clinics? 

It would be impossible to guarantee to patients a free choice of 
doctors because of overpopulated areas in cities and of rural areas 
where there is a scarcity of doctors. In England physicians have 
been found who are seeing over 4,000 patients a year. 


Necessity for a Solution 


The plan would have to be entered upon slowly and gradually in 
conjunction with local Bureaus of Health. Many solutions of the 
problem have been advanced, but to supply complete medical service 
to a nation is a difficult objective to fulfill. One step to be taken 
by our Government while busy about social welfare is to encourage 
the raising of wages sufficiently so that each can pay for his own 
health care. 

This note is sounded by Pius XI in the following: 


But social justice cannot be said to have been satisfied as long as 
working men are denied a salary that will enable them to secure 
proper sustenance for themselves and for their families; as long as 
they are denied the opportunity of acquiring a modest fortune and 
forestalling the plague of universal pauperism, as long as they cannot 
make suitable provision through public or private insurance for old 
age, for periods of illness and unemployment.’ 


Self-help is better than bureaucratic control. The Catholic belief 
is that government should aid and encourage health efforts, but not 
replace and control them and that government should step in only 
when individuals and local groups fail to do their job; for the 


8 Divini Illus Magistri, Encyclical Letter of Pope Pius XI, Five Great 
Encyclicals, 1939, p. 196. 
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American way of life does not fulfill its pattern when covered with 
the mantle of state activity. 

The Divine Physician has told us that we shall always have the 
poor with us. The indigent are taken care of through free clinics 
in the hospitals, welfare societies in the city and private social 
service agencies supported by generous philanthropists; and the 
upper bracket income families have the means to purchase their 
own medical services. Finally, there is the middle income group, the 
most numerous and the class most characteristic of our democratic 
way of life. It is this group about which President Truman is justly 
concerned. For this class then a plan of care should be evolved. 
We believe the plan should fit into our way of life, that cost should 
be borne by local and state governments subsidized and aided, if 
need be, by government funds—but all fitted to a government 
composed of a federation of states where legislation is accomplished 
through the consent of the governed, not by paternalism. 

Many plans have been advocated to carry out the President’s 
program without having a national bureaucracy in control of health. 
The people are interested, the medical profession is aroused as is 
evidenced by plans advocated by The American Medical Associa- 
tion, and certainly government is concerned. Might this not come 
about if the recommendation made in the Quadragesimo Anno were 


heeded? 


Just as it is wrong to withdraw from the individual and commit to 
the community at large what private enterprise and industry can ac- 
complish, so too it is an injustice, a grave evil and a disturbance of 
right order for a larger and higher organization to assume to itself 
functions which can be performed efficiently by smaller and lower 
bodies. This is a fundamental principle of social philosophy, unshaken 
and unchangeable, and it retains its full truth today.® 


This enunciation of Pope Pius XI seems to substantiate the state- 
ments of the opponents of compulsory health insurance and to estab- 
lish the principle that subsidiary organizations may function to the 
greater harmony and advantage of the citizens of the state. In the 
same vein of thought, writing further His Holiness says: “The aim 


9 Quadragesimo Anno, Pope Pius XI, p. 147. 
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of social legislation must therefore be the re-establishment of voca- 
tional groups.” 1° 

Can not a vocational group be gathered of government representa- 
tives, of medical men, and of representatives of the people, under the 
Surgeon General of the United States? 


Social Security Act 


Following through on the Social Legislation with which this paper 
is concerned, brings us to a consideration of Social Security. A Social 
Security plan primarily is a plan under which society attempts to 
redistribute the national income to provide a minimum layer, a floor 
below which individual income may not fall. Here again government, 
solicitous of its citizens, has concerned itself with several categorical 
aids. 

The passage of the Social Security Act in 1935 after the close of 
World War I aided the unemployment situation. It concerned itself 
with: 


Old-age annuities or security as a right. 
Old-age pensions or security as a concession. 
Unemployment insurance. 

Sickness and disability insurance. 


ae are 


This act supplemented by the Fair Labor and Standards Act in 
1938 established minimum wages and maximum working hours and 
indicated a change in public thinking and attitudes toward the un- 
employed. The cause was considered not to be the fault of the indi- 
vidual who was unable to find a job but the fault of our economic 
system and unequal distribution of opportunities for work. 


Old-Age and Survivors’ Insurance 


In 1939, the Congress extended Old-Age Insurance to include 
“Survivors” benefits. This increase was made without providing for 
an increase in payroll tax to support the system. This lack of 
provision means that the burden of the increased tax is being 
passed on to future generations. Then in 1949, more social security- 


10 Jbid., p. 148. 
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conscious, Congress increased the coverage of this insurance so as 
to bring in seven million additional people and the amounts rose 
from fifty to seventy-five per cent. It also committed itself to make 
a government appropriation to meet any deficits necessary to sup- 
port the system at any future date. 

It was hoped that security promised through Old-Age and Sur- 
vivors’ Insurance would encourage the enrollment in voluntary 
insurance plans and thus reduce Federal and state expenditures for 
Old-Age Assistance. What has happened? 

It was found that because of moving from covered to uncovered 
employment, workers could not build up enough reserves for a 
basic floor of protection. Bill H. R. 6000 was written. This will 
enormously increase the coverage in Old-Age and Survivors Insur- 
ance, although there will still be a body of the present aged who 
must have provision made for them. It is estimated that we have 
4,000,000 men and 2,700,000 women receiving neither Old-Age 
Assistance nor Old-Age and Survivors’ Insurance. H. R. 6000 will 
also increase Federal grants to states. This program provides an 
incentive to certain states where much of the labor is done in 
uncovered industry to increase its Old-Age Pension rolls. 

The lack of coverage in Old-Age and Survivors’ Insurance com- 
bined with a defective statement as to what constitutes need within 
a state has led to much abuse. Some states have 5% of their people 
over sixty-five years of age on Old-Age Assistance, while other 
states have as high as 80% of their elderly citizens enrolled on 
an equal matching basis of Federal grants. However, a more serious 
thought looms up here. The vast expansion of Old-Age Assistance 
rolls has led to the almost complete elimination of the responsibility 
of children for aged parents. This fact presents a serious picture of 
the breakdown of family responsibility in society today. True the 
evil is not common to all states, but the government tendency to 
spread this assistance to the whole group of aged persons, whether 
bankrupt or not, is foreign to a liberty-loving, self-respecting and 
thrifty people. It has not been the pattern of family life in America 
for sons and daughters to allow parents to become the wards of 
the state. Let us block the stream before it becomes a torrent and 
engulfs that most sacred of places, the family hearth. 
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Aid to Dependent Children 


Another category under Social Security for which the Bill H. R. 
289211 has proposed alarming legislation is the provision for de- 
pendent children. This would make the payment of Federal funds 
for child care available only to States in the United States where 
the child is being cared for by a single public agency. Bill H. R. 
2430 22 would place all orphaned, dependent and neglected children 
under the State and County Public Assistance Program of Aid to 
Dependent Children. These proposals were defeated, but have been 
incorporated into H. R. 6000 under Social Security Amendments. 
What does this legislation imply? 

A dependent child has been defined as a child under sixteen who 
has been deprived of parental support or care by reason of death, 
continued absence from the home or because of physical or mental 
incapacity of a parent. Certainly H. R. 2430 if passed will go far 
to secularize child care, and to interfere with the pastoral authority 
which takes over when parents fail. Is it to spell the death of our 
child-caring institutions founded under the auspices of Catholic 
Charities? Is this type of lawmaking to be the jumping-off place 
for the secularization of child care, for governmental interference 
in families, for a collective state? We have seen other nations take 
over its children when it wanted to de-christianize its people, or to 
rob them of all political and religious freedom. However, in accord 
with the words of the Encyclical, our Catholic Charity leaders and 
St. Vincent de Paul Society workers are opposing these measures 
strenuously. 


It also belongs to the State to protect the rights of the child itself 
when the parents are found wanting either physically or morally in 
this respect, whether by default, incapacity or misconduct. ... In 
such cases, exceptional no doubt, the State does not put itself in the 
place of the family, but merely supplies deficiencies, and provides 
suitable means, always in conformity with the natural rights of the 
child and the supernatural rights of the Church.23 


11 See context of Bills, Supt. of Documents Room, U. S. Senate and House 
of Representatives, Washington 25, D. C. 

12 Tbid. 

18 Divini Illus Magistri, Pope Pius XI, p. 49. 
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Since every child is a member of a family, and every family is 
located in some parish, it is the right of the pastor as the repre- 
sentative of the Church, when the family fails in its duty, to direct 
the religious and secular education of the dependent child and not 
the public agency. 


Needy and Disabled 


Continuing with another phase of welfare embodied in The Social 
Security Act (H. R. 6000), is a fourth category, entitled “Aid to 
the Needy Permanently and Totally Disabled.” 1+ This is a for- 
ward step as this group is in a distinct category. However, a pro- 
gram of aid to the disabled should include a rehabilitation program. 
At present there is no provision for rehabilitation nor re-training 
as the bill follows in all but a few respects the provisions of the 
Social Security Act which relates to Old-Age Assistance. 


Nonprofit Organization 


There has been much controversy over Social Security coverage 
for farm laborers, domestic servants, government workers, the self- 
employed and the great number of persons employed by charitable, 
nonprofit organizations.'® Provisions which will secure coverage for 
these groups and which would become effective January 1, 1951, 
have been introduced in H. R. 6000. The differences in the Bill 
which were disputed by the House and the Senate have been ironed 
out, and there is a great probability that the provision will be 
passed by both Houses. Participation in the Social Insurance 
covered by the Act will be on a voluntary basis on the part of the 
employer and the employees of the organization at the time of 
filing the certificate. The certificate would be effective for a mini- 
mum period of ten years. Those agencies participating will match 
the employees’ contributions of 144% of salary. 


14 Social Security Act, Bill H.R. 6000, Social Legislation Bulletin, Issue No. 
79, 81st Congress, July 31, 1950. 

15 Social Legislation Bulletin, Washington, D. C., Issue No. 49, 80th Con- 
gress; Issues Nos. 65 and 79, 81st Congress. 
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Unemployment Compensation 


On April 6th of this year, the President called on Congress to 
make some needed change in the Federal-State System of Unem- 
ployment Compensation.?® Too many statistics are not available as 
the bill has not had too severe a test. In 1949, a total of 7,000,000 
persons received benefits amounting to $1,700,000,000. This was a 
heavy drain on State funds. Mr. Truman pointed out that there 
were 15,000,000 employed workers not under the system. He also 
recommended that weekly benefits be raised, that the duration of 
benefits should be lengthened to twenty-six weeks and that a na- 
tional re-insurance fund be set up to bolster state taxes. This last 
is the subject of controversy at the present time. 

Under these amendments all categories of Public Assistance 
received either additional coverage or increased benefits. In fact a 
new extension of the three categories, Aid to the Blind, Aid to 
Dependent Children, Old-Age Assistance and the new one for The 
Needy Permanently and Totally Disabled, were now extended to 
Puerto Rico and the Virgin Islands. This has involved the Govern- 
ment in a grant of 44% million to Puerto Rico and $160,000 a year 
for the Virgin Islands. All grants are to be on a matching basis. 


Maternal and Child Health Services 


The three categories of aid under Child Health and Welfare 
Services which are, Child Welfare Services, Maternal and Child 
Health Services, and Services for Crippled Children, have proposed 
an increase in Federal grants.17 However, as in the provision for 
Aid to Dependent Children, the same note of state control is 
sounded. The Senate bill reads: 

“In developing the various services under the State plans, the 
States would be free but not compelled to utilize the facilities and 
experience of voluntary agencies, ‘in accordance with child-care 
programs and arrangements in the States and local communities as 
may be authorized by the State.’ ” 


16 Social Legislation, Unemployment Insurance, Issue No. 63, 81st Congress, 
Washington, D. C. 

17 Social Legislation, Maternal and Child Health, Washington 6, D. C., Issue 
No. 70, 81st Congress. 
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This secularistic note is not quite so blatant in the Senate bill 
as in H. R. 1892 but the trend is still there. Voluntary agencies, 
whether Catholic, Jewish, Salvation Army or others, have had a 
glorious history of charity to the poor and of child care, but a 
Federally supported Agency has a wealthy and generous supporter 
with whom it is difficult for a voluntary agency to compete. Tax- 
dollars which support Federal grants may be legislated or forced. 
Their collection reduces those that may be given in charity to the 
voluntary groups. This certainly is not Americanism as the Found- 
ing Fathers knew it. Nor do groups that have a generous bene- 
factor who loves to legislate increased appropriations for them to 
spend, turn their backs on benevolence. Let us be mindful of the 
warning of Benjamin Franklin: “They that can give up essential 
liberty to obtain a little temporary safety deserve neither liberty 
nor safety.” 8 

In conclusion, then, let us look to it that while we enjoy the 
freedom of our democratic government, we do not supinely allow 
that government through an overprotective policy and zeal for the 
security of its citizens to legislate away our responsibilities. Pope 
Pius XI has said in commenting on the first law of government: 


The State must not absorb the individual or the family; both should 
be allowed free and untrammelled action as far as is consistent with 
the common good and the interests of others.1® 


We can remind those of our citizens who greedily and dishonestly 
obtain grants under The Aid to Dependent Children that they are 
violating the law of justice and making themselves the wards of 
the state without need. There is another group who in order to sit 
in idleness fraudulently obtain Unemployment Compensation rather 
than exercise their constitutional right to work and obtain a just 
wage. Was it to such groups that Rt. Rev. Michael J. Ready, Bishop 
of Columbus, referred when he said, “Our American society likes to 
talk about the spiritual and moral values of our free democratic in- 
stitutions while it drifts supinely to a social condition which is 
akin to the dangers it loudly condemns.” 

18 Franklin, Benjamin, Motto of Franklin’s Historical Review (Philadel- 


phia, Penna., 1875). 
19 Rerum Novarum, Pope Leo XIII, p. 17. 


88 LAW AND GOVERNMENT 


Leadership should be extended to our medical societies and lay 
groups so that they may work out a satisfactory plan for adequate 
medical care for all groups on all levels. This plan should be con- 
trolled by local groups interested in the health of the members of 
its community and subsidized but not controlled by government. 

Wage earners should be encouraged to work out with various 
industries pension arrangements whereby each worker would have 
by right an income sufficient to make his retirement days com- 
fortable. This cooperation between employees and corporations who 
have worked out some very fine retirement plans would ease the 
heavy burden now borne by government and states, in order to 
support Old-Age Assistance Grants. It would lift the cloud of in- 
supportable taxation to be laid on future generations, and which 
may be repudiated by them either by legislation or by inflation. 
Security can be bought at too dear a price. 

The thought embodied in the following lines may be a timely 
reminder, that though we may enjoy all Four Freedoms, too much 
Governmental Social Legislation can dangerously curtail our lib- 
erties. 


CAGED *° 


I worship God and pour my song 
Upon His praise, the whole day long. 
T here’s none to tell me what to trill, 
I run my cadences at will. 


For food I never have to search, 
No danger haunts my eerie perch. 
Secure in this my gilded cage, 
The full Four Freedoms I engage. 


But ah! my friends, and oh! my friends, 
With just these four, my freedom ends. 
The God that gave me right to sing 
Gave me as well the gift of wing. 


20Tvor Griffith, “Caged,” Medical Economics (Philadelphia, Penna., July, 
1950), p. 34. 
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| Open my cage door—watch me fly! 
Up to my own belonging sky. 
What can the Freedoms mean to me 
Unless I have my liberty? 
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DISCUSSION 


QUESTION I:—We hear the cry throughout the country that Compulsory 
Health Insurance is socialized medicine or another indication of a socialistic 
trend in the country. Do you think that is a legitimate fear? 


SR. M. INNOCENTIA, OS.F.:—We must distinguish between socialized 
medicine and state medicine. They are not the same, neither is socialized nor 
nationalized medicine socialism, unless state control is enforced, 
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Socialized Medicine 
This may be a broad term. Private physicians in a way socialize medi- 
cine when they charge according to a patient’s financial status and cause 
the wealthy to help pay for the poor. Health insurance would be main- 
tained by medical societies or insurance companies with state supervision. 
True health insurance is voluntary. When you have medical aid controlled 
and requested by the government you drift toward socialism. 


State Medicine 


Government hires the doctors; builds and staffs hospitals, such as is 
done in municipal and state hospitals. State medicine is supported by taxa- 
tion. Doctors work directly for the State and are paid by the State (mean- 
ing, of course) government. The Bill as proposed by the President would 
be compulsory insurance. Otherwise those possessing large incomes would 
not join. State medicine also implies rigid governmental supervision. 


QUESTION II:—Isn’t it true that under our system today, that the very 
poor are taken care of, by means of outpatient departments and diagnostic 
clinics in hospitals; but, that the middle income group are not adequately 
secure against long-continued illness of a mother, a father who is the wage- 
earner, or children in a family? 


SR. M. INNOCENTIA, OS.F.:—Yes, it is true. However, this controversy 
over Compulsory Health Insurance has brought out much thinking in regard 
to the middle income group who are mentioned in the paper as typical of 
America. The voluntary insurance companies keep their rates within the range 
of low-income groups, but they do not pay for office calls, doctors’ visits to 
the home, diagnostic examinations nor drugs. Plans have been proposed for 
the establishment of clinics subsidized by government funds to pay for operat- 
ing expenses which will supply these needs. Voluntary insurance companies 
are increasing their coverage also to apply these needs and the premium for 
a family is placed as low as $50.00. 


THE RIGHTS AND DUTIES OF CITIZENS 


Titus Cranny, §.A. 


The importance of the rights and duties of citizens in the modern 
world cannot be overemphasized. At a time when in so many 
countries the citizens’ rights are flaunted, violated, and ruthlessly 
trampled upon, while in other lands their duties are neglected, 
ignored, and scorned, it seems pre-eminently fitting and practical 
to discuss this vital question. Indeed in the words of James J. 
Hearne, Irish Ambassador to the United States, 


one of the major political controversies of our own time has centered 
about the relation of the citizen to the State. That controversy is not 
confined to totalitarian countries. The notion of citizenship is the 
most embattled intellectual issue in the whole of modern political 
science. It became so the moment the moral basis of citizenship was 
denied and its right acclaimed as a gift bestowed and guaranteed by 
the State. The truth remains that the relation of the citizen to the 
State is entirely determined by his relationship, as a human person, 
to God. 


In our own country it seems as though a kind of pernicious 
anaemia is sapping the strength of what is proudly called the 
“American way of life.” People seem to have forgotten that they 
must fulfill their duties if they would protect their rights; that 
they must conscientiously obey and support all just law if they 
would safeguard their liberties; that they must respect authority, if 
they would have freedom; and that they must cease insisting upon 
their rights and look to their obligations. There is no need to assume 
the role of a political prophet and to sound the alarm of impending 
doom because of the present state of affairs, but there is a need 
for all to realize that our republican way of life is in jeopardy not 
merely from deceitful attacks from without but from disastrous 


1 Pilot (Boston), May 27, 1950, p. 9. 
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weakenings from within. A popular author has well sized up the 
situation in these words: 


Today’s curse upon political life is not so much what is unlawful as 
what is unscrupulous. At the root of our decay is sickness of con- 
science. Moral obtuseness is a plague over free government. This 
decline in national character is a serious danger, because if we lose 
our standards, all our liberties may also be lost through abuses, cor- 
ruptions, and chaos. A people can be only as strong as their resistance 
to breaches of public and private morality. . . . Moral lassitude seems 
constantly to deepen in a world situation of the greatest seriousness. 
One has only to watch the headlines to realize that Democrats and 
Republicans alike have led us into a twilight of honor. We shall be 
lucky if it is not also the doom-time of democracy.? 


A devastating virus seems to have invaded our way of thinking. 
Graft in public office is condoned, is smiled over, is taken for 
granted. For the most part there is no righteous indignation and 
legitimate action against those guilty of evil conduct. Citizens no 
longer seem to realize that they are a part of government, that their 
interest and their action, or the lack of the same, can have tre- 
mendous effects, not only at the present time, but for years to come. 

Hence, because of the importance of the correct concept of citi- 
zenship with its correlative rights and duties, and because of the 
saddening state of affairs in civic and political life, it seems 
eminently fitting to discuss the question. 


A. The Rights of Citizens 


For the sake of clarity we shall first consider the rights of citi- 
zens and then their duties. While rights and duties are mutual and 
correlative so that there cannot be one without the other in human 
society, still rights are prior both in time and in dignity to duties. 
Moreover, if man is morally bound to certain things needed for the 
attainment of his destiny, then obviously he has the right to secure 
it and the right to those things necessary for securing it. Actually 
the concept of right is more far-reaching than that of duty, for 
God has full right over His creatures, though, strictly speaking, He 
has no duty towards them. However, He owes it to Himself to give 
what is required by their nature. 


2 Fulton Oursler, “The Twilight of Honor,” Reader’s Digest, June, 1950, p. 7, 
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A right is defined as the moral and inviolable power of having, 
doing, demanding something desirable without interference from 
others. Now this is a moral claim to some personal good. It may be 
a material thing such as a hat, or a sphere of action such as a 
species of liberty (work for a living); or a purely personal good 
such as life and physical integrity. All rights may be regarded as 
means to some legitimate end, the possible exception being the right 
to life, which may be considered as a final end in a series of earthly 
goods. 

All rights ultimately push their way back to God, as in the words 
of the epigram: “Non datur ius sine debito; non datur debitum sine 
Deo” (No right is given without a duty; no duty is given without 
God). According to Catholic teaching the person is endowed by God 
with moral powers arising from his very nature. Such rights are 
necessary for the welfare of the person and both in time and in 
dignity exist prior to the rights conferred by the state. Because the 
state does not grant them, it cannot take them away (contrary to 
the teaching of Rousseau, Hobbes, Spencer, and others). Such rights 
we call natural because they inhere in the very nature of man. 
As St. Thomas declares: “A thing can be adjusted to a man in 
two ways: first by its very nature, as when a man gives so much 
that he may receive equal value in return and this is called a 
natural right.” * “A thing is naturally commensurate with another 
person, not according as it is considered absolutely, but according 
to something resultant from it, for example, the possession of 
property. For if a particular piece of land be considered absolute, 
it contains no reason why it should belong to one man more than 
to another, but if it be considered in respect to the adaptability of 
cultivation, and the unmolested use of the land, it has a certain 
commensuration to be the property of one and not of another 
man.” As for the origin of the natural right, the Angelic doctor 
reminds us that this right is prior to any emergence of man’s law. 
Law simply confirms its existence, but does not establish it. “A 
thing becomes just in two ways,” he argues, “first by the very 
nature of the case and this is called a natural right, secondly by 
some agreement between men, and this is called a positive right. 


3 Summa Theologica, II-II, 57, 3, c. 
4TI_-IT, 57, 2, ¢. 
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.. . Now laws are written for the purpose of manifesting both 
these rights, but it does not establish it, for the latter derives force 
not from the law, but from nature: whereas the written law both 
contains positive right, and establishes it, by giving it the force of 
authority.” ® 

Certainly one of the greatest exponents of the rights of man at 
the present day is the reigning Holy Father. Again and again he has 
reminded the world of respect for the rights of man, given by God 
rather than state-bestowed. He has begged, pleaded, and insisted 
that they be acknowledged and be protected. In his Christmas 
message of 1942 he listed what may be considered the fundamental 
rights of all men: 


.. . the right to maintain and develop his physical, intellectual, and 
moral life, and in particular the right to a religious training and educa- 
tion; the right to worship God, both in private and in public, includ- 
ing the right to engage in religious works of charity; the right, in 
principle, to marriage, and to the attainment of the purpose of mar- 
riage; the right to work as an indispensable means for the maintenance 
of family life; the right to a free choice of a state of life, and there- 
fore to the priestly and religious state; the right to the use of material 
goods, subject to its duties and social limitations.® 


Elsewhere the Holy Father indicated particular interest in the 
democratic form of government.’ 

Fortunately in the United States the doctrine of the natural 
rights of man has a definite place, for in the second paragraph of the 
Declaration of Independence we find these words: “We hold these 


5 TI-IT, 60, 5, c. 

6 As translated by Canon George D. Smith (London: Catholic Truth So- 
ciety, 1948), pp. 15-16. 

7See Gra per la sesta volta; “To express his own opinion about the obliga- 
tions and sacrifices imposed by him and not to be forced to obey without first 
being given a hearing—these are two rights of the citizen which find their 
expression in a democracy, as the name implies. ... As regards the nature 
and extent of the sacrifices required of every citizen—so far-reaching and 
decisive has the activity of the State become in modern times that a demo- 
cratic form of government is considered by man to be a natural postulate of 
reason itself. Therefore, the demand for ‘more and better democracy’ can 
mean only the demand that the citizen shall be increasingly in a position to 
hold his own personal opinion, express it, and give effect to it in a manner 
consistent with the common good.” G. D. Smith, ed., Selected Letters and 
Addresses of Pius XII (London: Catholic Truth Society, 1949), p. 305. 
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truths to be self-evident, that all men are created equal, that they 
are endowed by their Creator with certain unalienable rights, that 
among these are life, liberty, and the pursuit of happiness.” Now 
life and liberty include a large portion of natural rights, while the 
pursuit of happiness implies the right to marry, to possess property, 
and to enjoy some measure of economic and social opportunity, 
The right to life includes immunity from all form of arbitrary 
physical assault, while liberty means political freedom, the freedom 
of education, of religion, of speech, and of writing. All of these are 
stressed in the first ten Amendments to the Constitution of the 
United States, which is known as the Bill of Rights. 

According to the natural law a citizen possesses these rights as 
a human being, since they are necessary for his existence, for the 
growth and development of his personality, and for the fulfillment 
of his ultimate end.* In our own country such natural rights are 
also civil rights, that is, they belong to the individual as a member 
of the state.® At the present time there is a definite line of develop- 
ment taking place. For example, the term “civil liberties” is used 
more than “civil rights” but the meaning is substantially the same. 
“We no longer speak about ‘the rights of man’ or ‘natural rights,’ 
we use the term ‘civil liberty,’ but we mean by it these same 


8“The original and essential purpose of social life is to preserve, develop 
and perfect the human person, by facilitating the due fulfillment and realiza- 
tion of the religious and cultural laws and values which the Creator has as- 
signed to every man and to the human race both as a whole and to its natural 
groupings.” Pope Pius XII, The Rights of Man, p. 5. 

9 Jacques Maritain develops a point on the rights of man thus: “Here the 
rights of the civic person are the same thing as the rights of the people. The 
right of the people to take unto itself the constitution and the form of goy- 
ernment is the first and the most fundamental of political rights. Such a right 
is subject only to the requirements of justice and natural law. Moreover, in 
order for these rights of the people to be firmly secured, the constitutional 
form of the political State is a prime necessity. All civilized peoples have had 
a fundamental constitution, but in the past it was often more a matter of 
consent and tradition than of juridical constitution. A constitution juridically 
formulated and established, by virtue of the will of the people deciding freely 
to live under the political forms thus set up, corresponds to an achieved 
progress in the grasp of political consciousness and in political organization : 
here is a characteristic feature of every true democracy. The constitution 
established by the people is the right of the people, as the rights and liberties 
of the citizen are the rights of the civil person.” The Natural Law and the 
Rights of Man (New York: Scribner’s, 1948), p. 87. 
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rights and freedoms which our forefathers won for us and embodied 
in our bills of rights, and which are, therefore, under the protection 
of our courts of law.” 7° 


Four Freedoms 


The “civil rights” is incorporated in the Bill of Rights and is 
acknowledged by the state for the promotion of the common good 
and for the welfare of the individual. The very first Amendment 
to the Constitution guarantees these rights in such a manner: “Con- 
gress shall make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof; or abridging the freedom of 
speech, or of the press; or of the right of the people peaceably to 
assemble and to petition the government for a redress of griev- 
ances.” Unfortunately in the past few years the interpretation of 
this Amendment has undergone serious and far-reaching changes, 
particularly in the matter of religion. Freedom of Religion is no 
longer understood as the freedom of the individual to believe and 
to practice the religion of his choice in private and in public life, 
free from any legal molestation. Instead, Freedom of Religion has 
come to mean a justification for atheism, as for example in the 
much publicized McCollum case in Illinois. According to some, 
freedom of worship does not mean the liberty to worship God 
according to one’s conscience, but rather the liberty to worship Him 
or not to worship Him, to ignore, contemn, insult, and blaspheme 
Him—and this is the license of Satan. 

Moreover, the same baneful influence has been felt in other mat- 
ters. Freedom of Speech has been invoked as the liberty to say 
anything that one wants whether it be reasonable or not, prudent 
or not, truthful or not, charitable or not. Freedom of the Press has 
come to mean the liberty to write anything one wants whether it 
be for or against another person or enterprise and whether it be 
truthful, reasonable, prudent, charitable, or not. Freedom of As- 
sembly has been interpreted as meaning that people may meet for 
unworthy motives, even for the violent overthrow of the govern- 
ment. Certainly such ideas are a far cry from the concept of free- 

10 George Sabine, Safeguarding Civil Liberty Today (Ithaca: Cornell Uni- 


versity Press, 1945), p. 81. 
11 Writes Maritain: “The right of association is a natural right which takes 
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dom as envisioned by the Founding Fathers and certainly, too, they 
are at complete variance with the principles of reason and with the 
maxims of Christian thought and conduct. 

In practice, the courts and the legislators have interpreted the 
statements of these freedoms so that there is no unlimited freedom 
of speech and of the press. For example, there is a law against using 
the United States mails for obscene literature and there seems to 
be much public as well as juridical action against Communists 
making the plea of freedom to cloak their evil designs. 

Immunity from arbitrary invasion of the home is a further right 
guaranteed by the Fourth Amendment: “The right of the people to 
be secure in their persons, houses, papers, and effects, against un- 
reasonable searches and seizures, shall not be violated and no war- 
rant shall issue, but upon probable cause, supported by oath or 
affirmation, and particularly describing the persons and things to 
be seized.” Thus a person’s home is his castle and no private in- 
dividual may enter the home of another without permission, nor 
may an officer of the law make formal entrance unless he has first 
secured formal warrant from the court. In such instance mere sus- 
picion of private information is not sufficient for an official search.” 

Another right, guaranteed by the Sixth Amendment, is security 
against unjust or arbitrary prosecution by law officers. “In all 
criminal prosecutions,” reads the statement, “the accused shall 
enjoy the right to a speedy and public trial, by an impartial jury 
of the state and district wherein the crime shall have been com- 
mitted, which district shall have been previously ascertained by 
law, and to be informed of the nature and cause of the accusation; 
to be confronted with the witnesses against him; to have compul- 
sory process for obtaining witnesses in his favor, and to have the 
Association of Counsel for his defense.” The chief effects of this 
right are protection of the citizen against prison sentence until he 
has had a fair trial; the assurance of a prompt trial; the provision 


political form when it is sanctioned by the State and subject to the regula- 
tions of the State concerning the common good (the State has the right to 
prohibit and dissolve—not arbitrarily, but according to the decision of appro- 
priate juridical institution—an association of evil-doers or an association of 
enemies of the public good).” Op. cit., p. 89. i 
12S8ee Joseph Trunk, A Thomistic Interpretation of Civic Right in the 
United States (Dayton: University of Dayton Press, 1937), pp. 128-129. 


98 LAW AND GOVERNMENT 


of witnesses on his behalf and the assistance of a lawyer; the liberty 
on bail until the trial begins, unless the crime be very grave; and 
in the case of an unfavorable sentence, the appeal to a higher 
court. At times such guarantees may be disregarded by civil of- 
ficials, particularly in time of war and in the reconstruction period 
that follows. 


The Fifth Amendment 


But of all the guarantees of the Constitution the most compre- 
hensive is that found in the Fifth Amendment: “Nor shall any 
person ... be deprived of life, liberty, or property without the 
process of the law.” In the course of time the “due process of the 
law” phrase has obtained two distinct meanings: first, a judicial 
hearing, a trial, and a court proceeding; and secondly, reasonable 
legislation as interpreted by the courts. The purpose of the state- 
ment is to protect the citizen against deprivation of life, liberty, 
or property without a regular trial, or through the instrumentality 
of arbitrary laws, for the next clause contains this point: “Nor shall 
private property be taken for public use without just compensa- 
tion.” Thus while the government of the United States, like any 
other legitimate government, is endowed with the right of eminent 
domain, still it cannot exercise this right at the expense of private 
ownership. 

It must be noted that all the foregoing amendments and pro- 
visions apply to Congress as constitutional restrictions upon the 
national legislature and hence could be disregarded by the state. 
For example, any state legislature could pass a law forbidding 
Catholics to assemble publicly for worship or it could enact a 
statute denying trial by jury to any of the citizens without violat- 
ing the Constitution of the United States. Nevertheless, nearly all 
of the state constitutions contain similar guarantees of individual 
rights and similar prohibitions in regard to their respective legisla- 
tures. 

There is just one exception where the state could not interfere 
with the national Constitution. It is the “life, liberty and property” 
clause of the Fifth Amendment as explained by the Fourteenth 
Amendment. “No state,” reads the latter, “shall make or enforce 
any law which shall abridge the privileges or immunities of citizens 
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of the United States; nor shall any state deprive any person of 
life, liberty or property without due process of the law; nor deny 
any person within its jurisdiction the equal protection of the law.” 1* 

Under the Fourteenth Amendment, rather than under the Fifth, 
there has taken place a development of the “due process” clause in 
the courts; for most of the actions brought up involving liberty and 
property have been brought up against state laws. Thus, for ex- 
ample, the Oregon anti-parochial school law was declared uncon- 
stitutional by the United States Supreme Court because it violated 
this part of the Fourteenth Amendment. Through this decision it 
has become a matter of civil law that the freedom of the citizen 
includes the right to send his children to private or to public schools. 

On the other hand, however, the Supreme Court has sometimes 
construed the word “liberty” according to the theory of rugged in- 
dividualism, identifying liberty with an excessive and extortionate 
freedom of contract as when it pronounced as unconstitutional the 
minimum wage law of the District of Columbia. In this case the 
Court found that a law requiring working women to be paid living 
wages was a violation of the proper freedom of contract. 

Abstracting from this false judicial interpretation of liberty, we 
find that the civil rights conferred upon and secured to the citizens 
of the United States comprise all the liberty and opportunity that 
could reasonably be claimed from any state. Inasmuch as these 
amendments guarantee matters of constitutional rather than statute 
law, they cannot be abolished through the temporary whims of the 
electors of the national and state legislators, but only through an 
amendment of the Federal and State Constitutions and this process 
is sufficiently deliberate and long to give ample time for the better 
judgment of men to manifest itself. 

In passing it may be remarked that in a Report of the Presi- 
dent’s Committee on Civil Rights, published under the title, To 
Secure These Rights, the essential rights as formulated in the Four 
Freedoms are the following: 


(1) The Right to Safety and Security of the Person. 
(2) The Right to Citizenship and its Privileges. 


13 See Trunk, op. cit., p. 94. 
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(3) The Right to Freedom of Conscience and Expression. 
(4) The Right to Equality of Opportunity. 


Needless to say, these are embodied in the Constitution of the 
United States. This book makes much of the evil practices of 
discrimination and of segregation as found in certain parts of the 
United States. Perhaps it played a good part in influencing public 
opinion against segregation which was upheld in 1896 as no denial 
of equal rights by the Supreme Court. If, declared the Court, the 
act of segregation “seemed to stamp the colored race with the 
badge of inferiority, it is not by reason of anything found in the 
act but solely because the colored race chooses to put that con- 
struction upon it.” For more than fifty years various people fought 
against the “separate but equal” doctrine which was utterly con- 
demned in the Report: 


The “separate and equal” doctrine stands convicted on three 
grounds. It contravenes the equalitarian spirit of the American 
heritage. It has failed to operate, for history shows the inequality of 
service has been the omnipresent consequence of separation. It has 
institutionalized segregation and kept groups apart despite indis- 
putable evidence that normal contacts among these groups tend to 
promote social harmony."4 


Public opinion has reacted favorably against segregation and the 
crowning achievement was the decision of the Supreme Court June 
5, 1950, which condemned segregation in the cases of Henderson, 
Sweatt and McLaurin. It did not outlaw segregation as such, but 
certainly its statements point to a tremendous advance against 
nefarious practices that have been permitted, tolerated, and con- 
doned in the past. In the Sweatt case involving the admission of a 
Negro into the University of Texas Law School, the Court declared 
that a separate school for the Negroes would be lacking in those 
equalities of reputation, experience, influence, standing, traditions 
and prestige, which are incapable of objective measurement but 
which make for greatness in a law school. It added that 


The law school to which Texas is willing to admit petitioner excludes 


14 To Secure These Rights (Washington, D. C.: U.S. Printing Office, 1947), 
p. 87. 
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from its student body members of the racial groups which number 85 
per cent of the population of the State and include most of the lawyers, 
witnesses, jurors, judges and other officials with whom petitioner will 
inevitably be dealing when he becomes a member of the Texas Bar. 
With such a substantial and significant segment of society excluded 
we cannot conclude that the education offered petitioner is substan- 
tially equal to that which he would receive if admitted to the Univer- 
sity of Texas Law School.15 


Admittedly, there are a vast number of problenis in the matter 
of segregation and of discrimination. They have been accumulating 
over the past generations and cannot be solved overnight, but with 
sane thinking and God’s grace they can be overcome so that this 
blight upon American history will be removed and the Negro will 
be guaranteed the exercise of his natural, civil, and political rights 
to which he is entitled as a citizen of the United States. 


Political Rights 


Apart from civil rights, the citizens have political rights intended 
for a public benefit, rather than for a private one. Such rights are 
concerned principally with the right of voting and of holding public 
office. Obviously, political rights are not natural rights. According 
to section 3 of Article VI of the Federal Constitution “No religious 
test shall ever be required as a qualification to any office or public 
trust in the United States.” A similar prohibition exists in nearly 
all state constitutions. 

The Fifteenth Amendment states that the right to vote “shall not 
be denied or abridged by the United States or by any state on 
account of race, color or previous condition of servitude.” While this 
political right may be nullified through various devices in individual 
states, as indeed it has, through the poll-tax, reading tests, property 
ownership and the like, such nullification does not violate any 
natural right as such for the right to suffrage is not among the 
natural rights of the person. It is created by the state for a civil 
purpose which might be attained, and in several countries has been 
attained, without any universal suffrage.’° There are those, such as 


15 See “Jim Crow in Handcuffs,” New Republic (New York: 122:25, June 
19, 1950), pp. 5-6. 
16 See Trunk, op. cit., p. 192. 
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Jacques Maritain, Father Joseph Trunk, and others, who maintain 
that the right to vote is a natural right. While their argumentation 
is sound, for they reason that all authority comes from God and its 
designation of civil authority comes from the consent of the 
governed. Since men are social by nature, the duty devolves upon 
them to procure their common good. Now this duty, like any other, 
presupposes a right to the means necessary to fulfill that duty. 
Hence the right to designate someone to act in their stead—and so 
the right to vote. But it seems that to speak of voting as being a 
“natural” right can lead to confusion, though obviously these 
Catholic gentlemen certainly do not have the same concept of the 
citizen and of the state as held by Rousseau who insisted that the 
right to vote was a natural right. 

In his work on rights of man Maritian speaks of the “Rights of 
the Civic Person” in much the same way as the civil rights as 
guaranteed by the Constitution of the United States. He further 
expatiates on the rights of the “Social Person” and more particu- 
larly of the working person. While much thought, labor, and legisla- 
tion, have been channeled in this direction during the past genera- 
tion, it would certainly be most helpful if there were more positive 
Catholic teaching on the subject.?” 


B.. The Duties of Citizens 


Though we have a Constitution ard a Bill of Rights to guarantee 
the rights of citizens, we have no official documents asserting the 


17 The rights of the social person: 

The right freely to choose his work. 

The right freely to form vocational groups or trade-unions. 

The right of the worker to be considered socially as an adult. 

The right of the economic groups (trade unions and working communi- 
ties) and other social groups to freedom and autonomy. 

The right to a Just wage. 

The right to work. And wherever an associative system can be sub- 
stituted for the wage system, the right to the joint ownership and 
joint management of the enterprise, and to the “worker’s title.” 

The right to relief, unemployment insurance, sick benefits, and social 
security. | 

The right to have a part free of charge depending on the possibilities 
of the community, in the elementary goods, both material and spir- 
itual, of civilization.” 

Op. cit., p. 111. 
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corresponding duties of citizens. Perhaps this is one reason why 
people are so prone to assert their rights, but to ignore their duties, 
to insist upon what is due them, rather than to give what is due 
to others. Perhaps the emphasis upon rights and not upon duties 
has brought about the present condition of which Mr. Oursler says: 
“Never before in America has official conscience fallen so low, or 
official impudence grown so brash; and never before has public 
apathy seemed more profound.” 18 

According to Catholic teaching as based upon the Fourth Com- 
mandment of God, citizens have very definite duties towards their 
country which bind in conscience. St. Thomas speaks of the re- 
sponsibility of citizens under the word pietas as an expansion of 
the duty to the family. All the Popes since Leo XIII have insisted 
in a very particular way upon the duties of citizens toward their 
country. 

There is absolutely no justification for the attempt to sever 
politics from religion as though politics were a kind of scientific 
“no man’s land” without principles, norms, or the guidance of right 
reason. There is no basis for thinking that religion simply teaches 
people how to pray and that is all, for religion is intended to teach 
men how to live. In doing so it must take into account politics 
which are so intimately bound up with the lives of men. Or in the 
words of a document prepared by Catholic laymen some years ago: 
“The political and social domain is above all and essentially human, 
that is to say, moral. . . . Political action is intrinsically insepa- 
rable from morality. The spiritual and temporal are intimately 
linked together. It is all over with the separations and intrinsic 
connexions of the age that is past. Religion and politics while re- 
maining distinct, must be vitally associated.” ”° 

There is no need for confusion as to the relation of civil society 
and the Church as some would have men believe. In crystal clear 
language Pope Leo XIII declared that “God has divided the gov- 
ernment of the human race between two powers, the ecclesiastical 
and the civil; the one being set over the divine, the other over 
human things. Each is supreme in its own fixed sphere; each has 


IiOp. cit, p. 8. hoe 
19 As found in Bernard Fahey, The Mystical Body of Christ in the Modern 


World (London: Browne, Oates and Washbourne, 1935), p. 315. 
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fixed limits, within which it moves. Each is circumscribed in its 
own orbit, within which it lives and works in its own right.” 7° In 
another monumental encyclical, he asserted: 


The supernatural love of the Church and the natural love of our 
own country proceed from the same eternal principle, since God Him- 
self is their Author and their originating Cause. Consequently, it 
follows that, between the duties they respectively enjoin, neither can 
come into collision with the other. We certainly can and should love 
ourselves, bear ourselves kindly towards our fellow-men, nourish affec- 
tion for the State and the governing powers; but at the same time 
we can and must cherish toward the Church a feeling of filial piety, 
and love God with the deepest love of which we are capable.?1 


According to Catholic teaching the principal duties of citizens 
are obedience and support of just law, loyalty to the government, 
national patriotism, the payment of taxes, and the performing of 
military service should it be necessary. These are the civil duties 
incumbent upon citizens. In a republican form of government there 
are additional duties known as political, viz., the use of the electoral 
franchise and the assumption of public office. 

The teaching of obedience to civil authority is not new in the 
moral code of the Church. Indeed it extends back to the time of 
Christ when He declared that a person should render to Cesar the 
things that are Cesar’s and to God the things that are God’s.?? 
St. Paul told his converts to the faith to 


be subject to higher powers; for there is no power but from God; 
and those that are, are ordained of God. Therefore he that resisteth 
the power, resisteth the ordinance of God. For princes are not a terror 
to the good work, but to the evil. For he is God’s minister to thee, 
for good. But if thou dost that which is evil, fear; for he beareth not 
the sword in vain. For he is God’s minister: an avenger to execute 
wrath upon him that doth evil. Wherefore be subject of necessity, not 
only for wrath but also for conscience’ sake.2% 


In the same epistle he further develops the obligation of the 


20Immortale Dei. See H. Denziger-J. Umberg, Enchiridion Symbolorum 
(Fribourg: Herder, 1937), #1866. 

21 Sapientiae christianae. See above, #1936b, 

22 Mark 22:21. 

23 Rom. 13:1-5, 
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person toward the state. “For therefore also you pay tribute. For 
they are the ministers of God, serving unto this purpose. Render 
therefore to all men their dues. Tribute to whom tribute is due; 
custom to whom custom: fear to whom fear: honour to whom 
honour.” Other references in Sacred Scripture point to the obliga- 
tion of the Christian to render his duty of charity and of justice 
to the state.** Such has been the teaching of the fathers and doctors 
of the Church during all the ages of its existence and such has been 
the teaching of theologians of mediaeval and modern times so that 
the advice of Pope Pius XI is neither novel nor different: “Every 
citizen is bound to make the best use of politics and Catholics in 
particular since their profession of the Catholic faith requires that 
they be the best citizens.”’ 7° 

It is not enough for citizens to obey the laws of their govern- 
ment; they must seek to promote the interests of the common good. 
People generally flock to the defense of the government in time of 
war, but they should likewise be enthusiastically loyal in time of 
peace. The private citizen as well as the public official must have 
the common good at heart and he must have respect for and be 
loyal to public authority. Loyalty adds the concept of intensity, 
emotion, spontaneity, and constancy. 


National Patriotism 


A further duty incumbent upon all citizens is that of national 
patriotism. Patriotism means the love of one country as a place, as 
a home, as the land of one’s forefathers, and as the seat of family 
traditions and relations.2® It is supposed to be the force in human _ 
life of which Pope Pius XI wrote as the stimulus of so many virtues 
and so many noble acts of heroism when kept within bonds by the 
law of Christ, and it is not to be a fanatical, blind love by which 
men would despise all those of another race or country. 


247 Pet. 2:13-17. 

25 Peculari quadam, 1928, Acta Apostolicae Sedis, XX (1928), Dp. 204. 

26 Monsignor John A. Ryan (Catholic Church and Citizen) lists five factors 
in patriotism: (1) Patriotism sung by the poet; (2) devotion to the ideas and 
ideals, customs, morality and culture of a national group; (3) loyalty to a 
social group; (4) devotion to a leader, government, or state; (5) idea of a 
country as historic personage, pp. 71-72. 
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The payment of taxes is a moral obligation. No one will question 
this statement although Father Vermeersch some years ago wrote 
that the payment of taxes was simply a penal law and did not bind 
in conscience. It is true that no one is bound to pay exorbitant 
rates of taxes, but under ordinary circumstances, and even in ex- 
traordinary circumstances such as time of war, the governments 
cannot perform their obligations without revenue and since they can 
secure monies only through taxation, the citizens are morally bound 
to provide the needed funds in this way. Theologians hold that 
this obligation is not simply one of legal justice (that is, for the 
common good) but of strict or commutative justice. In other words, 
it binds a man to restitution, if it is violated. If citizens fail to pay 
their taxes or the proper amount of them, they harm the state or 
their fellow citizens. Usually, then, the other citizens suffer, for the 
authorities raise the tax rate. Hence those who pay less than they 
should are a means of forcing their fellow citizens to pay more 
than an equitable share. If a tax is unjust, then there is no obliga- 
tion to pay it. 

But it would seem far safer to judge certain tax laws such as 
those imposed upon the necessities of life and some imposed on per- 
sonal property as being unjust and hence not obligatory, rather than 
to place them in the category of being “purely penal.” Taxes of 
inheritance or of income are of obligation. It is true that taxes are 
increasing all the time and that the average citizen does not realize 
all that he does pay—perhaps the markings of a trend toward the 
“welfare state’”—but the principle still remains that a person is 
bound to pay just taxes and it would seem that ordinarily he can- 
not avoid doing so without committing sin. 

The duty of bearing arms is also of obligation so that anyone 
who through a bribe or any other type of fraud would avoid the 
obligation would be guilty of sin. If a war is patently unjust then 
a citizen is not bound to enter the military service, though in many 
instances the circumstances and the motives are so involved that 
the ordinary individual cannot decide just what the true issue is. 
Generally speaking, the citizen does right by enrolling under the 
colors of his country. 
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Obligation to Vote 


Another set of duties—that of voting and of taking part in public 
office—come from a citizen’s position in a republican form of goy- 
ernment. 

One cannot insist too strongly upon the honest and intelligent 
use of the right of suffrage. In one sense it is called a right, as we 
said previously, while in another sense it is called a duty, and a 
duty of very grave obligation in certain instances. Its importance 
in the modern world has been well expressed by the Ue his- 
torian, Christopher Dawson: 


To vote in an election or plebescite today has ceased to be purely 
political action. It has become an affirmation of faith in a particular 
social philosophy and theory of history; a decision between two or 
three mutually exclusive forms of civilization. I do not say this is a 
good thing; on the contrary, it means that history and social philos- 
ophy are being distorted and debased by political propaganda and 
party feeling.?7 
The election of worthy men to important legislative and adminis- 
trative offices in a republic is of paramount importance. Oftentimes 
the ordinary citizen is much to blame for the sorry condition of 
politics in his city, county, or state by failing to take the proper 
interest in the candidates at the time of elections. Pope Pius XI in 
an address to an Italian Federation of Men, October 30, 1926, 
pointed out that “One ought not to be disinterested towards politics 
when politics means the interest of the common good and not the 
interest of particular individuals.” His words were but the echo of 
an instruction which Pope Leo XIII sent to the bishops of Brazil 
July 2, 1884: “Every Catholic must remember that the choice of 
men who make up the legislature is of the highest importance to 
the Church. Therefore Catholics must not spare the use of every 
legitimate means to secure the election of men who join to the care 
of the common good the legitimate care of religion.” Nor is it 
simply the big elections or the finals that count for the primaries 
are, in a sense, even more important because the candidate is 
selected from a large group. If good men are not chosen in the 


27 Religion and the Rise of Western Culture (New York: Sheed & Ward, 
1950), p. 6. 
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primaries, the final election will be merely the choice between two 
unworthy candidates. 

State legislation and administration depend ultimately upon the 
intelligence and the moral integrity of the voters. Legal justice 
obliges the citizens who possess the right to vote to take part in 
the elections. This species of justice obliges the person by virtue of 
the common good, for the people chosen for the administrative, 
legislative and judicial offices have power not only over political 
matters, but over social, industrial, educational, moral and religious 
matters as well. Since the public administration and legislation may 
affect many points of grave importance, the obligation of citizens to 
participate in elections is proportionately grave. 

In statements of rather recent times the Holy Father minced no 
words as to the importance of voting. “The exercise of the right to 
vote is an act of grave responsibility,” he told the Pastors and 
Lenten Preachers of Rome in 1946, “at least when there is the 
question involved of electing those whose office it will be to give 
the country its constitution and its laws, particularly those laws 
which affect, for example, the sanctification of feast days, mar- 
riage, family life, and school, to the various phases of social life. 
It, therefore, falls to the Church to explain to the faithful their 
moral duties which derive from their right to vote.” 7° 

But even more emphatic was his declaration to the Pastors and 
Lenten Preachers of Rome in 1948. “It is your right and duty,” he 
stated, ‘to draw the attention of the faithful to the extraordinary 
importance of the coming elections and to the moral responsibility 
which follows from it for all those who have the right of voting. . . . 
In the present circumstances it is strictly obligatory for whoever ~ 
has the right, man or woman, to take part in the election. He who 
abstains, particularly through indolence or cowardice, commits 
thereby a grave sin, a mortal offence.” 


28 Catholic Mind, May, 1946, p. 301. 

29 Tablet (London) March 20, 1948, p. 185; Note the language of the Pas- 
toral Letter of the American Hierarchy issued during the heated campaign 
of 1840: “. . . reflect that you are accountable not only to society but to God 
for the honest, independent and fearless exercise of your own franchise, that 
it is a trust confided to you, not for your private gain, but for the publie good 
and that if yielding to any influence you act either through favor, affection or 
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In order that a citizen be excused from his obligation of voting in 
an election of grave importance, he needs a correspondingly grave 
reason. A slight cause will not relieve him of the obligation to vote 
in an important election unless he is morally certain that his vote 
would not affect the immediate result. In our own country there is 
actually far too much apathy towards the use of the ballot and too 
little realization of the responsibility that one shares by negligence 
or by voting, without any justifying reason, for an unworthy candi- 
date. 

Unfortunately the significance and the gravity of the duties of 
citizens in a republic have often been ignored or taken lightly by 
Catholics. In many of our large cities gross and scandalous corrup- 
tion in municipal affairs has been noticeably approved and con- 
doned by the Catholic part of the electorate. Some have purposely 
refrained from taking part in politics, while others have been 
dominated “by the ‘psychology of persecution.’ They have looked 
upon government distrustfully and have easily inclined to minimize 
their responsibilities or to assume an attitude of cynical indiffer- 
ence. Many have held aloof from active participation in political 
life or have permitted their political influence to be misused by 
special power and unworthy interests.” °° 

In recent times many members of the hierarchy have publicly 
emphasized the obligation to vote. The hierarchy of England and 
Wales, as well as that in Scotland and in the Philippine Islands, 
issued joint pastoral letters on the subject, while many bishops in 
America and abroad have stressed the obligation of the individual 
citizen in choosing worthy candidates for public office. Cardinal 
Griffin declared in his Lenten Pastoral Letter for 1948: “There are 
some who boast that because of the corruption of politicians they 
refuse to vote. It is my duty to tell you that the Catholic citizen 
has the obligation to use the vote. The Holy Father himself re- 


motives of dishonest gain against your own deliberate view of what will pro- 
mote your country’s good, you have violated your trust, you have betrayed 
your conscience, and you are a renegade to your country.” Peter Guilday, 
ed., National Pastorals of the American Hierarchy (Washington, D. C.: Na- 
tional Catholic Welfare Council, 1921), p. 1438. 

30 John A. Ryan, The Catholic Church and the Citizen (New York: Mac- 
millan, 1928), p. 66. 
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cently declared that when grave issues are at stake to neglect to 
use the vote may be a serious sin of omission.” ®t And again: 


Beware of thinking that your one vote can make small difference in 
the result of an election. The number of those who reason this way is 
so large that almost always the result of an election could have been 
altered by those who neglected to go to the poll. In your area a can- 
didate may be elected who subsequently proves himself an enemy of 
the Church. If you did not vote you cannot disclaim responsibility. 
You cannot say: “I am not to blame. I did not give him my vote.” 
You ought to say: “I neglected to cast my vote which might have 
prevented his election.” So both in local and national elections every 
Catholic has the duty to use the suffrage.” 


The entire pastoral could be read with great profit by every Cath- 
olic, particularly by those in the United States. There is no point 
in saying that there should be a Catholic political party in our 
country—for it would seem much better not to have it, for various 
reasons—but certainly the members of the Church as a whole 
should take a more intelligent interest in political affairs and 
political offices. 


Judging Candidates 


Like the public official, the private citizen is obliged to refrain 
from preferring the interests of individuals to the common good. 
Too often the honest citizen—a good man privately—compromises 
with his conscience and judges that each candidate is “just as bad.” 
In most instances the person who votes for an unworthy candidate 
with such an excuse does not take the trouble to ascertain whether 
he has made a correct judgment. 

Many vote for the candidate from the party following the dictum 


31 As given by Charles Pridgeon, Opportwuty for Trade Unionists (Oxford: 
Catholic Social Guild, 1950), p. 155. 

32 Tbid. Another salient passage is the following: “It is obvious that no Chris- 
tian can declare that he is not his brother’s keeper. We are members one of 
another. We are all brethren in Christ. It is un-Christian, therefore, to imitate 
Pilate in washing our hands of public acts for which, as members of the 
community, we have a share of responsibility. If our rulers, acting in our 
name, do what is offensive to conscience we must ask ourselves: ‘Who put 
these in power?’ I am not now criticizing our present Government. I am 
merely saying that in a democratic community all who have the right to vote 
bear some responsibility for the actions of those in high office.” Ibid. 
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“My party right or wrong” instead of voting for the man most 
worthy of the position. Those who vote the party line because it is 
the party line disregard the distinction between legislative offices 
and those which are merely administrative. If a person is voting 
for a city-treasurer or a county auditor or secretary of state, 
obviously the chief qualities to be sought are honesty, intellectual 
capacity and here the rule of voting for “a good man” is largely 
applicable. However, when the post to be filled is that of the 
President of the United States, a member of the state legislature, 
or governor, the case is different and a voter must look for addi- 
tional qualifications. The honest and efficient candidate may have 
some undesirable and disastrous notions about political and social 
matters. He may be a proponent of rugged individualism or so- 
cialism or the oppression of a social class. Obviously the citizen 
who votes for such a candidate does not tend to promote the com- 
mon good. 

The so-called “good man” may not be the best man for the office. 
He may do more harm than good by giving his political support 
to such a candidate than if he voted for one whose moral or in- 
tellectual equipment was deficient, but whose legislative policies 
were just. It is often said that the good man makes the best citizen. 
This is but a half truth. Fidelity to one’s duties in the family and 
being a good neighbor and taking part in industrial matters and the 
like does contribute to the common welfare, but it does not neces- 
sarily provide one with the knowledge required by the functions 
and duties of citizenship. There is a definite civic consciousness 
demanded of a person over and above the practice of social and 
domestic virtues. 

Politics is a distinct field of human conduct and the duties aris- 
ing from them are distinct from the duties in any other depart- 
ment of life. A good father is not necessarily a good citizen, at least 
in the full sense, any more than he is a good employer or a good 
neighbor. As the late Monsignor John A. Ryan has observed: 


Among the good men who are consciously bad citizens are those 
who fail to realize the extent to which good government depends upon 
the electors, those who lazily assume that politics is necessarily cor- 
rupt, and those who think that their full duty is done when they vote 
for an honest man without any reference to technical equipment or 
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the character of his political principles and policies. In a word, the 
good man is not a good citizen unless he possesses the specific knowl- 
edge required for good citizenship.** 


The Pastoral Letter of the Hierarchy of the United States issued 
in 1920 is particularly fitting on this point of choosing worthy men 
for political office. 


In its primary meaning, politics has for its aim the administration 
of government in accordance with the express will of the people and 
for their best interests. This can be accomplished by the adoption of 
right principles, the choice of worthy candidates for office, the direc- 
tion of partisan effort towards the nation’s true welfare and the purity 
of elections; but not by dishonesty. The idea that politics is exempt 
from the requirements of morality is both false and pernicious; it is 
practically equivalent to the notion that in government there is neither 
right nor wrong, and that the will of the people is simply an instru- 
ment to be used for private advantage. The expression or application 
of such views accounts for the tendency on the part of many of our 
citizens, to hold aloof from politics. But their abstention will not effect 
the needed reform, nor will it arouse from their apathy the still larger 
number who are so intent upon their own pursuits that they have 
no inclination for political duties. Each citizen should devote a reason- 
able amount of time and energy to the maintenance of right govern- 
ment by the exercise of his political rights and privileges. He should 
understand the issues that are brought before the people and co- 
operate with his fellow-citizens in securing, by all possible means, the 
widest possible solution. 


Simply because the United States is a republic does not mean 
that it is free from evil. A democratic form of government may 
become evil just as well as any other form or as John J. Hearne 
declared in his memorable address: “. . . the great political frame- 
work of a great democratic country does not necessarily create, or 
necessarily even tend to create a Christian democracy, anymore 
than a house makes a home, or an edifice a holy temple. It is the 
life that is lived in a house that makes it a household, and it is 
the oblation offered in the edifice which makes it a living altar and 
an abiding tabernacle.” And it is a democracy founded upon Chris- 
tian principles and lived according to such principles that makes 


33 Op. cit., p. 69. 
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it good. But unfortunately Catholics, too, are following the trend 
of the times in not being actively interested in their government. 


Assuming Public Office 


Another duty incumbent upon Catholics living under a republi- 
can form of government is that of assuming the burden of public 
office. Far too many Catholic citizens shy away from such a posi- 
tion; they will have no part in politics. But such an attitude and 
action are wrong and contrary to the advice of the Popes. Hear 
the words of Pope Leo XIII: “It follows clearly therefore that 
Catholics have just reasons for taking part in the conduct of public 
affairs. For in so doing they assume not the responsibility of ap- 
proving what is blameworthy in the actual methods of the govern- 
ment, but seek to turn these very methods, so far as is possible, 
to the genuine and true public good, and to use their best endeavors 
at the same time to infuse as it were into all the veins of the State 
the healthy sap and blood of Christian wisdom and virtue.” ** If a 
Catholic is endowed by nature and by grace with the qualifications 
for public office, who then is better suited to fill the post? Politics 
is good, though some politicians are bad, especially those who use 
an office for illegal gain or those who refuse to follow the laws of 
justice and charity. Those citizens are bad, too, who, when properly 
qualified to lead others, refuse to assume a responsibility wherewith 
they could accomplish unlimited good. 

Politics is within the sphere of Catholic teaching and political 
life is a vocation to which some must dedicate themselves. There 
can be no isolationist attitude toward public life, as though it were 


34 Immortale Dei as given in The Pope and the People (London: Catholic 
Truth Society, 1950), p. 67. Note the words of Pope Pius X: “This makes it 
incumbent upon all Catholics to prepare themselves prudently and seriously 
for political life in case they should be called to it .. . the principles which 
rule the conscience of every true Catholic must be inculcated and put in 
practice. He should remember above all things to be and to show himself, in 
all circumstances, a true Catholic, undertaking and fulfilling public duties 
with the firm and constant intention of promoting as much as he can the 
social and economic welfare of his country, especially of the people, according 
to the maxims of a distinctly Christian civilization, at the same time defend- 
ing the supreme interests of the Church, which are those of religion and 
justice.” Jl ferme proposito, book above quoted, p. 197, 
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something evil, for Pope Pius XII wants the faithful to do their 
part in all phases of human life. 


Religion and morality in their right union compose an indivisible 
whole... The moral order and God’s commandments have a force 
equally in all fields of human activity, without exception. As far as the 
fields stretch, so far extends the mission of the Church, and also her 
teaching, warnings and the counsel of the priest to the faithful con- 
fided to his care... . The Catholic Church will never allow herself 
to be shut up within the four walls of the church building. The separa- 
tion between religion and life, between the Church and the world is 
contrary to the Christian and Catholic idea.®° 


A word of explanation, but not of apology is needed to make clear 
the Church’s interest in politics. She is not interested in purely 
political arrangements which a country may make for the regula- 
tion of its domestic or foreign affairs. However, in the words of a 
former Archbishop of Paris, Cardinal Verdier: “It is . . . the 
Church’s mission to call attention to the general moral principles 
by which men should shape all, even their political activities. It is 
also the Church’s mission to tell her children in a practical political 
situation where their moral duty lies, and how they are to fulfill it. 

“Accordingly it is true to say that the Church does not engage 
in politics, that she is apart from, or rather above all parties. But 
since political activity is human activity, it should tend to lead 
men to their last end, the salvation of their souls and should be 


35 Discourse to Pastors and Lenten Preachers of Rome, March 16, 1946, as 
given in The Catholic Mind, May, 1946, p. 302. In a letter to the Patriarch 
of Lisbon, November 16, 1983, Pope Pius XI explained the purpose of Catholic 
Action as its attitude of keeping aloof from purely political matters, for “it 
is established, not to defend the particular interests of any group, but to 
secure the true good of souls by extending the Kingdom of Our Lord Jesus 
Christ, among individuals, families, and society in general, and to assemble 
under the standards of peace, in a perfect and disciplined accord, all the 
faithful who are of a mind to come to the assistance of this apostolic effort.” 
However, he went on to make clear that “this does not mean that individually 
Catholics may never be a part of political organizations when such organiza- 
tions in their programmes and aims can give the necessary guarantee for the 
safeguarding of the laws of God and of conscience. One may even add, that 
participation in public life involves a duty of social charity from the fact 
that every citizen should contribute as much as he can to the common good 
of his own nation. And when this participation is inspired by Christian prin- 
ciples, great good flows from it—not only for the life of society but for the 
life of religion as well.” 
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safeguarded by the Christian virtues. To see to it that political 
activity tends to lead men toward their last end is the Church’s 
business, and in attending to it, she renders society the greatest 
of virtues.” *¢ 


Conclusion 


Thus in brief we have surveyed the rights and duties of citizens. 
To be a good citizen does no violence towards being a good Cath- 
olic. Indeed, being a good citizen by taking an active share in the 
economic, social, and political affairs of a city, county, state or 
nation insofar as one can, actually demands that one be a good 
Catholic. By being a good citizen on earth, the Catholic promotes 
the common good of temporal society and procures the advance- 
ment of the everlasting society in heaven. 

Love of one’s country, obedience to her laws, the support of her 
institutions—all these are not contrary to the vocation of being 
a Catholic. Indeed devotion to the fatherland has its model in the 
Son of God who in the sight of His own fair city shed tears of 
sorrow and love, knowing that in the years to come it would be 
flattened and battered on every side. “Jerusalem, Jerusalem, if thou 
had also known in this thy day the things that are to thy peace, 
but now they are hidden from thy eyes” was the cry wrung from 
the heart of the Master. Jesus was human as well as divine and 
while He denounced sinners, He did not denounce any national 
institution as such. Even His guarded remarks about Rome could 
not be construed into any antinational statements, so that the 
jibes and taunts and accusations of the Pharisees about His an- 
tagonism with Caesar were nothing more than the most impudent 
falsehoods. 

People need to be taught that politics is good and that if it is 
lowered, it is not by contact with the Church, but by exclusion 
of the Church. People need to be convinced that they have a vital 
role to share in the politics of their own city, state, or nation and 
that they share in the building up or in the tearing down of the 
common good. Moreover, with the same loyal enthusiasm with 
which citizens crowd to the defense of their nation in time of war, 


36 Quizzes (New York: Paulist Press, 1937), pp. 39-40. 
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so should they join together, generously and unselfishly, in time of 
peace to promote and to procure the common good. For in render- 
ing to Cesar the things that are Cesar’s good citizens are also 
rendering to God the things that are God’s. 

It is deeply significant for followers of St. Francis that the 
Poverello, who was so intensely devoted to Christ, exercised such 
a dominant role in procuring the temporal good of men. His in- 
fluence led to the break-down of feudalism and to the dawn of 
Christian democracy. He was instrumental in bringing together the 
citizens of Assisi in November, 1210, to sign the charter of peace 
between the majors and the minors of the city and in the words of 
a modern day follower of the saint (Fr. Paul James Francis, S.A.) 
his preaching anticipated the Declaration of Independence by 566 
years. 

Thus Francis of Assisi, the lover of Christ crucified, the defender 
of the Church, the knight and poet of holy poverty, and the trouba- 
dour of God, is also a model in Christian citizenship, for his life 
demonstrates how men as citizens should live in fulfilling their 
duties, in respecting the rights of others, in obeying authority and 
law, and in procuring the common good. The “little Poor Man” 
points the way to loyal citizenship on earth so that men may merit 
everlasting citizenship in heaven that under the banner of Christ 
the King they may come to enjoy ‘an eternal and universal king- 
dom, a kingdom of holiness and grace, a kingdom of justice, love 
and peace” *? in the unending glory and perfect possession of the 
triune God. 
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DISCUSSION 


BONAVENTURE CROWLEY, O.F.M.Cony.:—We Franciscans have an 
organization ready at our hands through which we can inculcate the notions 
of the duties and the rights of citizens where they’ll do a very great deal of 
good. I am speaking of the Third Order of St. Francis. I’m certainly glad 
that Fr. Titus mentioned St. Francis, the exemplar of true citizenship through 
his efforts to create peace in his own home town. The Third Order is the order 
for the laity just as the level where the notion of the rights and duties can be 
best used. The Sisters in their schools where they have Third Order fraterni- 
ties should take care to stress these rights in their Third Order conferences. 
The Sisters in social work would do well to gather members for the Third 
Order in order that they might swell the ranks of worthy citizens and be 
imbued with the spirit of St. Francis, so that going out into their various 
fields, they will be more inspired to fulfill their duties. And, of course, we 
Fathers in our pastoral work or in the direction of our Third Order fraterni- 
ties have many opportunities. I know that I gained some ideas for conferences 
for tertiaries. 


ALAN McCOY, O.F.M.:—I should say that Fr. Vermeersch, and some of 
those who follow his opinion, said that the payment of taxes did not involve 
a moral obligation. However, most moralists, at least those whom I consulted, 
hold that it is an obligation; that is, a duty binding in conscience, that people 
have to pay their taxes to promote the common good. If people don’t pay 
their taxes, if some escape them, whether they be taxes on property or in- 
come taxes, or whatever they may be, the common good suffers. Now there 
can be exceptions, such as educational institutions, hospitals, and the like; I 
don’t mean these specifically. I am speaking of a person or a business corpo- 
ration. Of course, one is not bound to pay exorbitant taxes. Just where the 
line would be drawn, I cannot say. Even when people win big prizes on 
programs, they have to sell about half of their things to pay the taxes that 
the Government takes. Ordinarily speaking, it seems to me that a person is 
bound in conscience to pay taxes. 
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MICHAEL HARDING, O.F.M.:—With regard to the controversy of the 
merely penal law or the moral obligation, I don’t think we can say that Fr. 
Vermeersch is not at least probable, and if his opinion is at least probable, 
we must allow the people to follow it. I think that all of the objectives that 
are mentioned in the paper, which were so well brought out, can easily be 
fulfilled by giving our people the right approach to authority. No matter 
what way authority expresses itself, we respect authority, whether there is the 
direct obligation under sin or whether there is an indirect obligation to accept 
a punishment. I think that it is very important for us, as leaders of the 
people, even in such things as the red light on the street corner, to observe 
the law carefully. A priest going through a red light on the street corner 
ordinarily is not committing a sin, but he is not living up to the full obli- 
gation, you might say, that is put upon him as the leader of the people to 
respect authority, even though this is not binding under sin. I think that this 
has a distinct Franciscan influence, in this sense, in that Francis and all of the 
Franciscan schooling in moral theology have tried to get us away more and 
more from the idea that everything should be measured in terms of sin. If 
you don’t do it, it’s a sin. The Lutherans claim that we were the great laxists, 
that the Summa of Blessed Angelo had corrupted morals. They can’t under- 
stand the freedom of the children of God espoused by the Franciscans. If we 
give our people the right philosophy of respect for God and love for God, 
we don’t have to put it all under sin. So, I think that Fr. Vermeersch is a 
pretty good Franciscan in this particular doctrine. If I remember the point 
in theology, there is still a third opinion. It could be binding in conscience 
without an obligation to restitution in case it demands pay, not from com- 
mutative justice, but from legal justice. So there could be the sin of dis- 
obedience without the necessary obligation of paying back taxes that had 
been withheld. And unless I forget my moral theology on the point, since 
there is a difference of opinion, one cannot force one or the other upon a 
conscience that’s already formed. 

I’d like to ask about these special privileges of ours like immunity from 
taxes and other privileges. Those are privileges that are given us. By whom? 
Given us by the State? Do you think that in your opinion it is by the State 
or from the nature of our state? Take canonical status, for example, which 
exempts one from military service. That’s one of them. If you remember 
your examination for tonsure, you received a number of privileges, exemption 
from military service among them. Why isn’t a priest eligible for military 
service? Why does he claim an exemption? Why aren’t the Sisters nursing 
with the Waves and Wacs? Because of the good that they render to the 
people and to God? Just how are the clergy obliged to the other laws which 
are not incompatible with their state? Some say that the Church wishes them 
to obey the laws. Others appeal to the natural laws and simply say that since 
they receive favors, they should also share the burdens. And the third one, 
which includes the second and seems to be the best, is because the civil laws 
have a binding power on their own account and no reason for inability on the 
part of the clergy to obey. 

I recall having been asked to help a little a few years ago in claiming ex- 
emption for tax on a Benedictine’s salary who was teaching military law in 
Texas. He had been loaned by his community to teach military law and had 
a position as a professor. The other professors had their salaries taxed, but 


DUTIES AND RIGHTS OF CITIZENS 119 


he claimed exemption on the ground that it didn’t go to him, but it belonged 
to the religious community. Simultaneously, there was a claim on the part of 
some Sisters who were either in New Mexico or Texas and who were teach- 
ing in the public schools. The other teachers were taxed for war purposes, but 
the Sisters objected on the ground that they were religious. They took it to 
the National Catholic Welfare Conference. They sent out a plea for some 
others to come along. I was asked, but when told the objective, I said I 
wasn’t very interested. I didn’t have any sympathy for a cause of that kind, 
but I had to go. They won the case to the extent that in the future there 
was nothing deducted, but they didn’t ask for the return of the back money. 
I’d like to ask what you think of that one. I don’t mind telling you that I 
held a minority opinion, saying that it was scandalous for religious to be 
seeking exemption from that particular tax. I was called the devil’s advocate 
because I said I’d like to have them plead a cause that would be more 
worthy. You’re only feeding the Communists with ammunition when you ask 
for exemptions beyond what seems to be fair. Of course, that’s arbitrary. 


GOVERNMENT, INDUSTRY AND THE 
LAWYER 


Fipetis O’Rourks, O.F.M. 


Andrew Fletcher of Saltoun in a letter to one of his contempo- 
raries is credited with the remark that he cared not who made the 
laws of a nation if he but knew who wrote its songs. However, it 
has been said that we are a nation of laws and not men and this 
paper takes the position that it is important to know who makes 
the laws of the nation regardless of who produces the songs we sing. 

From the earliest days of this nation the legal profession has 
occupied a most prominent part in the life of our country. Alexis 
de Tocqueville, writing on Democracy in America, has this to say 
of the legal profession of one hundred twenty-five years ago: “As 
the lawyers constitute the only enlightened class which the people 
does not mistrust, they are naturally called upon to occupy most 
of the public stations. They fill the legislative assemblies, and they 
conduct the administration; they consequently exercise a powerful 
influence upon the formation of the law, and upon its execution.” 
This may not have been 100% true, because we find in at least 
two of the original states, New York and Rhode Island, that there 
was considerable opposition to lawyers in their early legislative 
bodies. 

These states and nearly all the others had lawyers among their 
representatives when the Declaration of Independence and our 
Constitution were drawn. Of the fifty-six signers of the Declara- 
tion of Independence at least thirty (fifty-four per cent) were law- 
yers; the Constitutional Convention of seventeen hundred and 
eighty-seven was attended by fifty-five persons of whom twenty- 
eight (fifty-one percent) were lawyers. 
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Survey of the Legal Profession 


It is not possible to ascertain the number of lawyers among the 
early citizens of our country as there are no reliable figures avail- 
able; however, fairly accurate figures for the current situation are 
available. The Survey of the Legal Profession under the Director- 
ship of Reginald Heber Smith, with the cooperation of Martindale- 
Hubbel, with Albert P. Blaustein, Special Studies Consultant, has 
prepared a preliminary statement found in the May, 1950, Journal 
of the American Bar Association. We find that there are 169,489 
lawyers as of September, 1948. This means that there is one lawyer 
to every 862 men, women, and children in America. New York has 
by far the greatest number with 28,618 lawyers or one for every 
497 persons. It is interesting and perhaps significant to note that 
the greatest “lawyer-concentration” is in the District of Columbia 
with 4,702 or one for every 183 persons. From the viewpoint of 
educators it is interesting to note the education of these men and 
women. Based on information received from 139,856 lawyers; 
111,836 attended college and 62,935 received college degrees; 129,- 
471 attended law school and 104,239 received law degrees. Some 
explanation for these figures can be found in the rules and regula- 
tions for admission to the Bar. The requirements for the study of 
Law and admission to the Bar differ in the different states. 

It is, therefore, evident that many a lawyer has come to a study 
of the law without any previous exposure to the foundations of legal 
theory as found in a philosophy course. With neither a solid philo- 
sophical background, nor a well-rounded Arts course to discipline 
his mind, the law becomes for him a matter of memory-digesting 
precept and precedent. He cannot generalize upon unrelated legal 
facts, and hence quickly becomes a positivist. 

Lawyers in government service now number 21,273. These are 
divided by Martindale-Hubbel into three classifications: Federal 
and state officials, 6,130; Judicial officers, 7,130; county and mu- 
nicipal officials, 8,013. Federal and state officials include Cabinet 
members, governors and other state and Federal executive officers, 
members of Congress and state legislatures, district attorneys and 
their staffs and representatives of the various “alphabetical 
agencies” and also the members of the armed forces. Judicial officers 
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include judges of all ranks. County and municipal officials include 
all lawyers identified as county or municipal officials or employees. 

For obvious reasons it has not been practical to gather statistics 
on the prominence of lawyers in all the legislatures of the different 
states, and I have confined my figures to the prominence of lawyers 
in the Congress. From observations made I do not think that they 
will differ much in the states. 

In the eighty-first Congress, lawyers predominate in both houses. 
Of the ninety-six members of the United States Senate, sixty-four 
are members of the Bar. Numbered among the ninety-six of the 
country’s top law makers are fifteen ex-judges, thirty-one former 
federal, state, county, and city attorneys and five law professors. 
Twenty-one of the states have elected two attorneys to serve in the 
Senate; twenty-two states will be represented by one attorney and 
one layman, and only five states (Delaware, Minnesota, New 
Hampshire, South Dakota and Vermont), will be without a lawyer 
delegate. Fifty-eight percent of the legislators comprising the 
eighty-first House of Representatives are members of the Bar of 
their respective states as compared with 6624% lawyer-representa- 
tion in the Senate. Of the 435 men and women in the lower chamber, 
254 are attorneys, and no less than 111 members of the lower house 
have served the nation, states and local communities as public at- 
torneys, and forty members have held judicial office prior to their 
election to Congress. The only state without a lawyer-delegate in 
the House of Representatives is little Rhode Island, and, of course, 
the state with the largest delegation of lawyers is populous New 
York. It is interesting to note that there are proportionately more 
lawyers elected to Congress from the farming states than from the 
more heavily industrialized communities. This is partially indicated 
by the statistics concerning the primarily agricultural states of the 
South, and by the fact that all the congressmen from Kansas, 
Maine and North Dakota and nine of the ten representatives from 
Tennessee are members of the Bar. 


Few Lawyers From Industrial Workers 


Fairly recent studies would indicate that lawyers and farmers are 
by far in the lead as members of our various legislatures. Lawyers 
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appear to be first, the farmer second, merchants and business men 
(not otherwise classified) are third. That part of our population, 
which, under any definition, could be called the industrial pro- 
letariat enjoys very little membership. It must be stated that this 
over-membership of the lawyers in the legislature cannot be viewed 
as a matter of over-representation of the legal profession. Reliance 
upon the lawyer as a legislative representative is spread in surpris- 
ing uniformity among all kinds of constituency. The attorney is the 
accepted agent of all politically effective groups of the American 
people. The lawyer is habitually the representative of the grasping 
and the abused in litigation; he is increasingly the negotiator 
between business men with conflicting interests and is more and 
more the spokesman of the individual and the corporation in public 
relations. The lawyer today is depended upon to represent citizens 
in every lawmaking body. 

I am not at all disturbed by the prominence of the members of 
the legal profession in our government, but look upon it as gen- 
erally a good thing. At least it was a good thing when there was a 
general recognition, at the Bar and in such Law Schools as existed, 
of the natural law as the ultimate basis of all law. 

Unfortunately today there are all too many law schools and all 
too many lawyers, who have attained prominence in their profession, 
with little or any regard for the precepts of the natural law. Their 
philosophy of law, if they have stopped to think about it, is strictly 
positivistic, and the only criterion by which they judge law is the 
ability of the state to enforce its legislation. If such a philosophy 
should ever seize the three coordinate branches of our government, 
we would be next door to totalitarianism, if not inside the door. 
From this angle I see a very possible danger flowing from the great 
influence that lawyers have in government, but the danger can not 
be eliminated by replacing lawyers with laymen, since the laymen, 
I fear, who come out of the high schools, colleges and universities 
have a similar lack of appreciation of the Natural Law. I might 
note that there is a great deal of interest being revived among the 
members of the legal profession in a study of the Natural Law as 
indicated by the interest in the Natural Law Institute which was 
held at Notre Dame and by the number of articles appearing in the 
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Journals of the American Bar Association and of the various state 
-Bar associations. 


In the Government 


As-a participant in the government, the lawyer can be found in 
either the legislative, the judicial or the executive departments. His 
value in the legislature is that he at least has some appreciation of 
the need for clarity of language in legislation and some conscious- 
ness of the need for proper limitations on the scope of some legisla- 
tion. Further, he has some acquaintance with the methods used by 
the courts in interpreting laws and ordinarily will keep in mind the 
rules of construction. 

When we come to the judiciary, of course, we deal with lawyers 
exclusively, although there may be a few states which have lay 
judges. It is the judiciary, after all, which has the final say as to 
what a law means. While they may consult the legislative history, 
they are not necessarily bound by it. Accordingly, it is here more 
than any place else that one trained in the law is an essential of 
government, and incidentally, it is here more than anywhere else 
that one with a proper philosophy of law is needed. 

The executive performs his task through department and admin- 
istrative agencies. Aside from pure policy and political decisions, I 
think it safe to say that there is no group which has greater in- 
fluence in establishing the course of action than the general counsel’s 
office, which of course, is always made up of lawyers. 

With respect to administrative agencies particularly, all of which, 
if I recall rightly, are engaged in the task of administering a specific 
statute or statutes, it is essential that there be sound legal guidance, 
and incidentally, here too, as in the case of the judiciary, it is of 
great importance that there exist a sound philosophy of law. 

Basic to all of the above is the consideration that, generally 
speaking, lawyers by their education and training have a greater 
acquaintance and appreciation of governmental problems than does 
any other single group except possibly the very small group of 
political economists and sociologists. 

It is our tradition that during the first decades of our republic, 
lawyers were at the peak of their public influence. We were then an 
agricultural country; our problems were primarily political rather 
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than economic. Even then American inventive genius was already 
beginning to develop the machines which changed us into an indus- 
trial natiow. The transition was slow for a few decades but rapid 
after the Civil War. Our individualistic economy began to change 
to a collectivist economy. The demands of new and expanding in- 
dustries for capital could seldom be met by individual owners, and 
most of our instrumentalities of production became vested in cor- 
porations, collective juridical entities devised by the lawyers. Their 
stock, at first held locally, began in the 1880’s to pass into wide 
public ownership. Potential markets expanded with the wide build- 
ing of the railroads, and during the decades of the “robber barons” 
competition became ruthless and unbridled. By the 1890’s there 
was a pronounced trend toward the combination of large industrial 
units, both competitive and complementary. It was the beginning 
of the growth of “big business.’”’ U. S. Steel was organized in 1901, 
International Harvester in the same year, General Motors in 1908. 
Expansion was aecomplished not only by absorbing competing and 
complementary businesses but by expanding existing plants and 
constructing new plants to command new markets. The growth of 
great industrial corporations took a further upsurge during the 
“twenties” and after the depression of the early “thirties” and again 
during the recent World War. 


Growth of Business 


Big Business with its collective ownership largely separated from 
the management, lacked the old personal relationship between the 
individual proprietor-employer and his workmen. To remedy often 
inadequate wages and intolerable working conditions, collectivism 
of the workers necessarily followed. Big labor began with the 
formation of the American Federation of Labor in 1881 to federate 
the unions which had organized skilled labor by crafts. It reached 
gigantic stature after 1935 when John L. Lewis formed the Com- 
mittee for Industrial Organization to organize the workers of every 
industry. 

By too frequent disregard of its public obligations, Big Business 
also made Big Government inevitable. The Interstate Commission 
Act was created in 1887 to curb the abuses in the railroad field and 
it was followed by the Sherman Act, the Clayton Act and the Fed- 
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eral Trade Commission Act of the first Wilson administration. With 
the advent of the so-called New Deal numerous Federal agencies 
with long names known only to the public by their initials were 
set up to impose government controls on business. Much labor legis- 
lation was also passed during this time. These changes in the 
economic life of America necessarily brought about accommodating 
changes in the work and the working habits of the legal profession 
and brought them into a commanding position in the life of the 
American people. 

Legend has it that when the great lawyer of the 1800’s was not 
filling the halls of Congress or his state legislature with resound- 
ing speeches on the political issues of the day, he was in the courts, 
a lone gladiator, defending the rights of the poor and oppressed 
against the owners of property, often defying the hostility of his 
community and always indifferent to mundane rewards. Until the 
1880’s the leaders of the American Bar devoted themselves almost 
exclusively to advocacy. While there were many law partnerships, 
they seldom had more than three or four partners, and they had 
no legal assistants except uncompensated students preparing for 
examinations. By the 1890’s many of the former great advocates 
were not only devoting most of their own time to the new corporate 
practice but were also gathering to themselves other lawyers whose 
abilities lay rather in negotiation, in the conference room and in 
drafting documents than in persuasive arguments before courts. 
The corporation lawyer had developed with working habits quite 
different from those of the advocate. 

With the growth of, and increase in, the size of corporations there 
came a demand for more lawyers to handle their problems and the 
problems of the banks which served them. Most of the corporations 
presented with new problems did not shop for new lawyers but 
turned these over to their own counsel familiar with their affairs, 
relying on them to provide the legal assistance necessary and de- 
pending upon them to come up with the answers. No one attorney 
could possibly answer all the questions which arose from the mass 
of state and federal regulatory legislation which had come into 
force. Specialization became inevitable for adequate legal service to 
business big or little. Law firms grew in size and importance and as 
most of the corporations expected their business to be handled so 
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as to keep them out of the courts, the practice of the corporation 
lawyer may now be said to be preventive rather than remedial, and 
it is estimated that 80 to 90 percent of the current legal work is 
transacted in the law office rather than in the courts. Many of the 
large corporations have set up their own legal departments manned 
by full-time salaried lawyers to handle their day-to-day problems 
and their contacts with governmental agencies; they consult their 
outside counsel only on more important matters. The lawyer has 
become an indispensable part of the corporate set-up. 


Field of Economics 


In the field of economics the lawyer of today wields a far greater 
influence than his predecessor of fifty years ago. He is being trained 
to bring to the mixed questions of law and business the kind of ob- 
jective analysis which has been the distinguishing mark of the legal 
profession. It is not surprising, therefore, that lawyers are widely 
sought after as directors of corporations, and that the heads of 
many of our largest corporations are former lawyers. Very often 
corporate clients insist that their counsel have places on the boards 
of directors. However, other corporations feel that their counsel will 
look at matters more objectively if they are not client and counsel 
at the same time. Nevertheless, it is incontrovertible to say that a 
majority of corporations have members of the legal profession on 
the boards of directors. 

Big Business, Big Labor and Big Government appear to be here 
to stay, and the influence which the attorney has in these fields 
places upon this profession a great responsibility, a profession which 
has been from its inception sworn to an unswerving search for jus- 
tice. They cannot and dare not become the obsequious servant of 
business, labor, or government. They must function, whether they 
serve government, industry, or labor, so as to contribute to our 
national prosperity and our high standards of living. They must 
furnish the individual opportunity which has meant that America 
has a standard of morals and manners not just abreast of the 
morals and manners of the times but far ahead of them and based 
on the belief that above the Civil Law there is another Law to 
which we must all answer on the last day. 


GOVERNMENT AND ECONOMICS 
Brian Kirn, O.F.M. 


The role of government in the regulation of economic society has 
been a problem in practically every period of history. An analysis 
of the nature and purpose of government and of economic society 
leads to certain theoretical conclusions, but the real problem is 
found in the field of application. Just as there are many forms of 
government, perhaps equally satisfactory if well administered for 
the promotion of the common good, so also economic society may 
be organized, and historically has been organized, in different ways 
for the satisfaction of human wants. As forms of government and 
the organization of economic society change, systems of control 
become obsolete and must be replaced. The adaptation of human 
institutions to changed conditions is the constant problem to be 
faced. 

It is not te be implied that every form of government and every 
type of economic organization are equally good. In the abstract, 
advantages of one type of organization over other types may exist. 
However, there is no ideal type for all peoples of the world. Dif- 
ferences exist among racial and national groups with the result that 
cultural heritages must be taken into consideration in the deter- 
mination of a good government and a good economic society for a 
particular people. The equality of all men before God co-exists with 
a multitude of human differences which are too frequently over- 
looked. 


Nature of Economic Society 


Economic society is limited to those aspects of social organiza- 
tion which deal with the allocation of scarce resources, both human 
and natural, for the satisfaction of human wants. God gave the 
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bounty of the earth to all men in general and gave to the individual 
the ability to combine his human labor with these natural re- 
sources so as to make them suited for his particular needs. It is 
the existence of limited resources in relation to human wants that 
calls for an economizing in the use of resources. Scarcity is not to 
be understood in the sense of a niggardliness on the part of the 
Creator in providing resources, but in relation to the most extrava- 
gant wants of man. Human wants are described as unlimited, but 
it must be borne in mind that a hierarchy exists among these wants 
ranging from absolute necessities for human existence to the most 
fanciful luxuries of prodigal living. Resources are inadequate to 
satisfy all of the unregulated wants of man at any one point of 
time. To direct the use of resources for the provision of the more 
important wants, to insure their efficient application and to channel 
the resulting goods and services in an equitable manner to those 
contributing to their production calls into existence an economic 
system. 

As in other phases of social organization, God left to man the 
task of organizing this fundamental human process in such a way 
that a rational order, consistent with human dignity, would prevail. 
Since man is a social being he is destined to provide for his wants 
in cooperation with his fellow-man and the satisfaction of his 
material wants becomes a social process. With no particular form 
of organization prescribed, many possible types of organization 
exist and the merit of each must be judged by the ability to accom- 
plish the purposes of economic society. 

It is understood that any economic system to be considered legiti- 
mate must respect the right of private property correctly understood 
and must not violate any other natural human rights. Beyond these 
restrictions there is no institutional arrangement prescribed by the 
natural law. 

The economic society, therefore, embraces the complex institu- 
tional arrangements governing industrial and agricultural pro- 
duction, trade, finance and transportation with all their many 
ramifications. Here indeed is an area of societal life most intimately 
associated with the common good. The State, as the guardian of 
the common good, has a very definite right to regulate in this area 
of social relations, and those who question this right are more fre- 
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quently arguing about the limits to this intervention or the method 
of control to be employed rather than denying the right itself. In- 
dividualism or liberalism in its extreme form would most limit the 
right of government to intervene in economic affairs while at the 
other extreme the socialists would identify the State with economic 
society. Neither point of view is tenable. 


Development of Economic Society 


Economic society, just as the family and other cultural associa- 
tions, antecedes the State. It is within the family, a community of 
mutual help, that the first economic activity takes place. This co- 
operative effort of the members of the family to provide for their 
wants does not yet constitute an economic society, but when groups 
of families come together and some amount of specialization and 
exchange develops the beginnings of an economic society exist. 
Some members of the community will be farmers, some will be 
craftsmen and others will follow professions. Each will exchange the 
surplus of his commodities or services for other things that he needs. 
Certain procedures will be established and become stabilized in the 
carrying on of this business of providing for material wants. 

This institutionalized arrangement, below the level of govern- 
ment, results from the initiative of the members of the economic 
society and their sense of self-responsibility. As long as these free 
associations and groupings accomplish the purposes of economic life 
the State may not intervene. As the individual members recognize 
and accept the objective moral code regulating human conduct, and 
practice justice and charity in their economic relations, and as the 
institutional arrangements developed within the economic society 
are adapted to the promotion of justice and charity in economic 
matters, the likelihood of attaining the ends of economic life are 
the greater. When human greed raises its ugly head and enters more 
and more into economic relations, the end of economic life is de- 
feated and there results an inequitable distribution of wealth and 
income with extremes of poverty and wealth which may become in- 
tolerable. Large numbers of men no longer lead free, self-determined 
lives within the bounds of moral right living because they do not 
equitably share in the bounty of the earth intended by the Creator 
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for all. Lacking the material basis for freedom, they become unduly 
subject to and dependent upon others. Under such conditions social 
unrest easily develops and may lead to revolution, an overthrowal 
of the existing social order. 

When the economic society fails to attain its ends, the State not 
only has the right but also the duty to intervene. But intervention 
does not mean that the State assumes the functions of the free 
economic institutions developed out of the community life of the 
people. Intervention must be directed to the reform of these insti- 
tutions so that they function properly and, as subsidiary organiza- 
tions under the watchful eye of the State, again contribute to the 
common good. The abolition or disappearance of such subsidiary 
institutions make the individual more and more a serf of the State 
and prevents him from enjoying the full measure of liberty, which 
is his God-given right. It replaces subjection to class based on 
wealth with subjection to political authority, which may be more 
tyrannical. Depriving the individual of incentives to initiative and 
self-support, the bureaucratic State becomes the victim of parasites. 
The State, burdened with an undue amount of responsibility for the 
individual affairs of its citizens, is rendered incapable of adequately 
promoting the common good of all, its great and noble purpose. 


Right of State Intervention 


Suarez described the common good as the felicitas externa. It is 
such an ordering of human social relations in which the God-given 
rights of all individuals and groups are protected, authority is re- 
spected and as a result order without disturbance prevails. Such 
an order presupposes the reign of justice within society. Justice, 
therefore, in all its forms, commutative, distributive, legal and 
social, is the supreme concern of the State. In such an order of 
peace and justice men, motivated by self-support and _ self- 
development, in various forms of cooperation will produce the 
material goods necessary for the good life and the perfection of 
their faculties. Secure in their occupation and in the possession of 
their property they will share equitably in the bounty of the earth. 
Unless these ends of economic life are attained the felicitas externa 
of society will not be fully achieved. The end of economic life is a 
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part of the common good, and distributive and social justice require 
that the State concern itself with the attainment of these ends. 

While the organization of economic life must be left to the initia- 
tive of the members of society, it is evident that the State must 
provide a legal framework for promoting and preserving justice 
within which the economic society functions. Particularly it will be 
necessary for the State to concern itself with the rights of private 
property and the rights and dignity of man. 


Private Property 


The right of property is a natural right emanating from the 
dignity of man as a person. It is a right fundamental to human 
liberty and like personal liberty precedes the legal order. The law 
can merely recognize it but not create it. But the right of owner- 
ship just like liberty is not an unlimited right. Carefully prescribed 
limits protect and preserve these rights within society. 

Property has a twofold aspect, individual and social. Pope Pius 
XI has warned against the dangers of overemphasis on either 
aspect: 


On the one hand, if the social and public aspect of ownership be 
denied or minimized, the logical consequence is Individualism, as it is 
called; on the other hand, the rejection or diminution of its private 
and individual character necessarily leads to some form of Collectiv- 
ism. (P. 137.) 


Against these dangers the State must guard in regulating private 
property. Again, the right of property must be distinguished from 
its use, and the limits of the two are different. As is evident from 
the same Encyclical of Pope Pius XI, the regulation of both is 
within the proper jurisdiction of the State. 


It follows from the twofold character of ownership, which We have 
termed individual and social, that men must take into account in this 
matter not only their own advantage but also the common good. To 
define in detail these duties, when the need occurs and when the nat- 
ural law does not do so, is the function of the government. Provided 
that the natural and divine law be observed, the public authority, in 
view of the common good, may specify more accurately what is licit 
and what is illicit for property owners in the use of their possessions. 
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Limits to Intervention 


The promotion of the common good is the justification for the 
State regulation of private property and it is in this sphere that 
the State is most immediately in contact with economic activity. 
In other affairs of economic society the limits to State intervention 
are more confining. In these matters the members of economic 
society and their subsidiary groups should regulate themselves. 
Only when this autonomous regulation fails, when rights affecting 
particular or the public welfare suffer or are immediately threatened, 
and the evil can be remedied in no other way does the State have 
the power of intervention. Under these circumstances the amount of 
intervention should be limited to the existing need. All this is evi- 
dent from the pronouncement of Pope Leo XIII in Rerum Novarum: 


Whenever the general interest of any particular class suffers, or is 
threatened with, evils which can in no other way be met, the public 
authority must step in to meet them. Now, among the interests of the 
public, as of private individuals, are these: that peace and good order 
should be maintained; that family life should be carried on in accord- 
ance with God’s laws and those of nature; that Religion should be 
reverenced and obeyed; that a high standard of morality should pre- 
vail in public and private life; that the sanctity of justice should be 
respected, and that no one should injure another with impunity; that 
the members of the commonwealth should grow up to man’s estate 
strong and robust, and capable, if need be, of guarding and defending 
their country. If by a strike, or other combination of workmen, there 
should be imminent danger of disturbance to the public peace; or if 
circumstances were such that among the laboring population the ties 
of family life were relaxed; if Religion were found to suffer through 
the workmen not having time and opportunity to practice it; if in 
workshops and factories there were danger to morals through the 
mixing of the sexes or from any occasion of evil; or if employers laid 
burdens upon the workmen which were unjust, or degraded them with 
conditions that were repugnant to their dignity as human beings; 
finally, if health were endangered by excessive labor, or by work un- 
suited to sex or age—in these cases there can be no question that, 
within certain limits, it would be right to call in the help and authority 
of the law. The limits must be determined by the nature of the occa- 
sion which calls for the law’s interference—the principle being this, 
that the law must not undertake more, nor go further, than is required 
for the remedy of the evil or the removal of the danger. 
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It might be said that these are of the nature of emergency powers 
of the State, necessary for the promotion of the common good. If 
the economic society functions properly and makes its contribution 
to the common good, it should not be necessary for the State to 
intervene in these matters. The limits to intervention must be 
stressed, for in social matters the amount of State intervention may 
change the nature of economic society and develop into an economic 
dictatorship which sacrifices human rights and liberties. 


Causes for State Intervention 


Failure of economic society to adjust its institutional controls to 
a constantly changing technology has been the most frequent cause 
of State intervention. Unwise legislation on the part of the State in 
these circumstances, based on an inadequate philosophy of society, 
has intensified the social problems and hindered rather than en- 
couraged the development of an adequate and autonomous economic 
society. The common good has suffered as a result and social evils 
have been alleviated rather than remedied. 

As successive generations progress in their knowledge of nature, 
new techniques of production develop. Man harnesses the powers of 
nature and makes them serve his needs. From production with 
simple hand tools we pass to production with machinery driven by 
water power, steam power, the internal combustion engine and the 
electric motor. Atomic power is within our vision. The new methods 
make man more productive and call for changes in distribution and 
wider markets for the product. Developments in transportation and 
communications make the world the market. 

Such changes call for an adjustment of human institutions of 
control to the new conditions. But man is a creature of habit. 
Society clings to the old and technological changes outrun the 
machinery of social control. Under these circumstances the State 
should intervene with legislation directed toward the development 
of adequate institutional controls. By appropriating to itself the 
functions of the subsidiary groups it prevents the proper organiza- 
tion of society for the accomplishment of the true common good. 
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A Model Period in History 


There was one period in history during which the institutional 
arrangements regulating economic life achieved as great a degree of 
perfection as can be expected of human institutions. It was the 
period of medieval economic society. The period of ideal function- 
ing probably was short and existed in different localities at different 
times. Under the merchant and craft guilds economic society was 
regulated by its members under the watchful eye of the Church and 
local government. The institutions were adapted to the promotion 
of justice, and under the doctrine of the just price an effort was 
made to secure to all their fair share in the bounty of the earth. 

It must be remembered that these were the ages of faith and 
men were imbued with the importance of the salvation of their 
souls and the attainment of their final end. They subscribed to the 
one objective moral code and acknowledged violations of it as sin 
which hindered the attainment of their eternal end. Greed was 
recognized as a capital sin and the traditional teaching of the 
Church that defrauding a laborer of his wages is a sin crying to 
heaven for vengeance struck fear into the hearts of all. As more 
and more individuals became relaxed in their moral conduct, and 
through increasing contacts outside their local communities became 
indifferent to social disapproval and motivated by personal gain in 
their economic dealings, the system of control gradually broke down. 


Mercantilism and Individualism 


With the development of the national State economic society was 
made subservient to the militaristic ambitions of the ruler. Special 
grants of privilege to a few and excessive regulation of all economic 
activity were designed to promote the interests of a strong State 
and its rulers, not the welfare of the members of society. As long 
as these regulations furthered the interests of controlling groups in 
business they were accepted. With the expansion of commerce and 
the technical revolution in production the minute regulations became 
a hindrance rather than a help. The classes who stood to gain by a 
removal of the restrictions clamored for a change. 

Individualism was a reaction to the excessive restrictions of mer- 
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cantilism and as such it was correct. Government had appropriated 
to itself the organization of economic life and the failure of economic 
society to function properly under such conditions of undue con- 
trol seems to be proof of the inadequacy of government in this 
sphere. However, individualism was doomed to failure because its 
theory and philosophy did not provide for a true economic society 
with institutional social controls. The laissez-faire policy of govern- 
ment denied the duty of the State to promote the common good and 
restricted action of the government beyond all measure of reason. 
The theory of unlimited free competition as an organizing prin- 
ciple of economic life assumed a greater equality than exists among 
men and overlooked the social character of man’s existence. Finally, 
the doctrine of private property in an unlimited form made ma- 
terial possessions more sacred than the dignity of man and his in- 
herent rights. : 

Fortunately, individualism in the extreme form propounded in 
theory has never existed. When the theory was proposed, economic 
society was not organized along the lines of individualism, and as 
individualism was introduced, the need for government intervention 
in a greater measure was recognized. The Factory Acts in England 
were on the statute books as early as 1802 and 1833. An individual- 
ism has run its course, increasing amounts of government regulation 
have become necessary and accepted. The amount of regulatory 
legislation on our statute books today is enormous and the end is 
not yet in sight. The need for much of this legislation to alleviate 
pressing social problems cannot be denied. The question uppermost 
in the minds of many people today, however, is whither will it 
lead us? 

Free competition and the extreme doctrine of private property 
soon led to great economic inequalities. Competition resulted in the 
survival of the fittest who were those in most cases who acted most 
ruthlessly. The ownership of the means of production became more 
and more concentrated in the hands of few capitalists, and competi- 
tion, the supreme and automatic regulator, began to disappear. On 
the other hand there was created a large class of propertyless wage 
earners, dependent upon the good will of an employer for their 
short-term wage contract, insecure and sharing in the much vaunted 
liberty only in name. 
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Social Legislation 


With such developments government intervention in a piecemeal 
fashion was accepted. Certain types of economic activity, namely, 
public utilities, were recognized as natural monopolies and regu- 
lated to protect the public interest. Banking fell under stricter 
supervision at an early date. Anti-trust laws were enacted to restore 
a waning competition, and other legislation forbade unfair competi- 
tive practices. That the consumer does not always know his own 
best interests but requires protection was accepted in such laws as 
the Pure Food and Drug Act and the Securities Act. 

Legislation to protect the masses of people whom the economic 
system should serve developed more slowly, especially in this 
country. While the weaker groups in the labor market, women and 
children, received some protection at an early date in some coun- 
tries, and health and safety measures for factories were enacted, 
workers in general were kept in a subordinate and helpless position 
in dealing with their economically powerful and organized em- 
ployers. Greater equality could only be secured through organiza- 
tion on the part of the workers, but the attitude of government in 
this country was one of suppression until the middle of the nine- 
teenth century, then of toleration until the great depression, and 
only after that economic crisis did government actively encourage 
organization and enforce a public policy of collective bargaining. 
Minimum standards as to wages and hours have been established 
and greater security for wage earners has been provided through 
unemployment and old age insurance. In the latter case a part of 
the cost has been levied on the worker regardless of the adequacy 
of his wage, rather than imposed on the industry that profits by 
his services during the period of employment. By means of a pro- 
gressive income tax and inheritance taxes a more equitable distribu- 
tion of income and wealth has been sought. 

Since the beginning of our national existence industry has sought 
the benefits of government through tariffs, and in more recent times 
government has assumed the responsibility of guaranteeing to those 
engaged in agriculture a fair share in the national income. A great 
deal of this legislation is placed in the hands of administrative 
agencies consisting of boards, commissions, and single administra- 
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tors. These administrative bodies are usually granted large dis- 
cretionary powers over some specialized field of economic activity. 
They combine powers of a legislative, executive and judicial char- 
acter and decide matters involving conflicting economic interests. 
The purpose of their creation is to protect certain particular in- 
terests which seem to stand in need of special protection. To fulfill 
the requirement of the constitution that legislative power may not 
be delegated, the legislature must set up standards for the guidance 
of these agencies, but the standards are often necessarily vague and 
permit wide interpretation. The need for a co-ordinating body 
representing all of the interests of the economy is increasingly great. 

A more recent trend is the development of a governmental policy 
to mitigate or eliminate the effects of cyclical fluctuations which are 
inherent in the capitalistic system. To this end the fiscal policy of 
the government along with other measures would be directed toward 
maintaining a level of national income providing full employment. 
In periods of less than full employment the deficiency in private 
investment would be supplied by government spending and in 
periods of inflationary pressures it is assumed that government 
surpluses would exist. 

Much of the legislation, as is evident, is legislation in favor of 
particular interest groups within the economy. This is a logical de- 
velopment of individualism. As competition leads to the develop- 
ment of economic power in the hands of one group, other groups 
must organize and grow equally strong to. protect their interests. 
In industry, in small business, in labor and in agriculture such 
groups exist today, each group to a greater or lesser degree stress- 
ing its own interests, each appealing to the State against the other 
groups. As these groups lose sight of their common interests in 
society and of the common good it is increasingly difficult to recon- 
cile their antagonistic interests, and government becomes the victim 
of economic pressure groups. The State becomes the dispenser of all 
economic benefits. An economic dictatorship becomes a threat, the 
struggle for the control of the State is a reality. While we fend off 
the threat of socialism or some form of collectivism at the front 
door, we may be admitting the same thing by the back door. 

In spite of the vast amount of social legislation the economic 
society remains disorganized to the present day. The need for most 
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of the legislation cannot be questioned. The operation of the econ- 
omy serves its real purpose better today than it would without this 
legislation. What can be criticized is the wisdom of the legislation. 
It is doubtful whether this volume of legislation has encouraged the 
development of economic institutions in which the members of the 
economic society can regulate themselves to the greatest possible 
extent. Rather, it has led individuals and interest groups to look 
more and more to the State for the economic benefits they desire. 
The words of Pope Pius XI of twenty years ago apply with equal 
force today: 


Society today still remains in a strained and therefore unstable and 
uncertain state, being founded on classes with contradictory interests 
and hence opposed to each other, and consequently prone to enmity 
and strife. (P. 148.) 


The remedy prescribed by the same Pope is the remedy needed to- 
day: 


There cannot be question of any perfect cure, except this opposition 
be done away with, and well ordered members of the social body come 
into being anew, vocational groups namely, binding men together not 
according to the position they occupy in the labor market, but accord- 
ing to the diverse functions which they exercise in society. 
° 
Free competition cannot be the organizing principle and regulator 
of this new order, but the true directive principles of a rational 


order must be operative, namely, social justice and social charity. 


All the institutions of public and social life must be imbued with the 
spirit of justice, and this justice must above all be truly operative. It 
must build up a juridical and social order able to pervade all economic 
activity. Social charity should be, as it were, the soul of this order 
and the duty of the State will be to protect and defend it effectively. 
This task it will perform the more readily if it free itself from those 
burdens which, as we have already declared, are not properly its own. 


The success of any social order depends in great measure on the 
integrity of the individual members of society. Men who believe in 
God and worship Him, obey His Commandments and strive after 
virtue will be well ordered in their social and economic relations. 
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Men who make material gain the end of their lives are likely to 
form a society filled with corruption. Striving for social reform is 
necessary, but the reform of the individual members of society is 
even more important. 


DISCUSSION 


BRIAN KIRN, O.F.M.:—Deficit spending depends on the economic con- 
ditions of the particular time. Deficit spending is thought of most frequently 
in connection with the full employment program. Perhaps it is in this full 
employment program where we are learning this greatest danger of economic 
dictatorship. If heavy Government spending or deficit spending will take 
place during the period of low employment or during the period of deflation 
or depression when increasing taxes, collecting larger revenues would only 
intensify the problem of deflation and decrease the amount of spending avail- 
able in the hands of the community. Under those conditions, of course, the 
deficit spending will also increase the national income and make possible the 
collection of a larger amount of taxes. The existing Government debt is al- 
ways a factor—the debt must be serviced. At the present time, we pay about 
$5,000,000,000 in interest each year on the present Government debt. The 
relationship of this annual interest payment to the total level of income 
prevailing at any time is the important relationship. Five per cent out of our 
national production today is around $275,000,000,000. $5,000,000,000 out of a 
$275,000,000,000 national production is not excessive. We can easily afford to 
pay that. But if we continue increasing the debt, we may reach a point where 
collecting the interest out of the national income will be a real burden. It will 
leave individuals too little income to spend and will intensify our problems. 

Considered theoretically, perhaps it could increase to well about $12,000,- 
000,000 before it could become a great burden. Perhaps at that time (of 
course, as the debt increases, the national income should be rising to higher 
levels) our national income would be somewhere around $500,000,000,000. We 
might be reaching the danger point at that time. There is always the relation- 
ship between the amount of debt and the size of the national income, so it’s 
a changing thing. In 1948, when we had the highest prosperity of our whole 
history, when we should have had Government surplus, we continued to incur 
Government deficits. I think that we balanced the budget that year, but part 
of it was the book balancing. Actually, if we only balanced it, we should have 
had a surplus. Of course, we have the peculiar international situation. I don’t 
know if that answers your question. 


DISCUSSION 


SR. M. JEANINE, OS.F.:—Father Brian’s very lucid presentation of the 
interrelationships of government and economic life points to a number of 
applications to be made in the teaching of economics today. All of these 
applications center around the importance of keeping the focus of attention 
on the nature of man and the human social relations involved in economic life. 
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In the presentation and evaluation of various economic systems the point 
of departure must be the nature of man and his relation with other men in 
the business of making a living. Whatever the prevailing system, capitalism, 
communism or any other, it does not exist apart from men. The economic 
relations involved in the system, whatever it may be, are simply one part of 
the larger network of social relations; namely, those fundamental ways in 
which men react to the behavior of their fellow men: cooperation, conflict, 
competition, accommodation and the rest. 

The question to be asked is: Do the human relations called into play by 
the system serve the true nature of man and do they foster sound social 
relations? 

Students of today are witnessing the war of opposing philosophies of gov- 
ernment. Among many of our American students there is much vague and 
clouded thinking about democratic government. False notions of democracy 
have invaded every sphere of social life. Thus, a concept of democracy that 
interprets human equality as a levelling of all men with a consequent disre- 
gard of both properly constituted authority and the natural hierarchy among 
men and groups based on social function and contribution renders a well- 
ordered society impossible. This is particularly applicable in the teaching of 
labor-management relations. Democratic relations in industry can only be 
achieved and maintained if there is respect for reciprocal rights and duties 
on the part of the parties involved. 

In a period when State control looms larger and larger in the life of so 
many nation groups, not excluding our own, the proper role of government, 
as indicated by our Holy Father Pope Pius XI in his Quadragesimo Anno 
must be stressed. That role must be one of “directing, watching, stimulating, 
and restraining as circumstances suggest or necessity demands.” 

The role of the State, then, should be one of intervention when that is 
necessary, and not absolute control. Economic life, just as other forms of 
social life, ought to flourish at the community level of human association; 
and State intervention be employed only when all human resources at the 
community level have failed. 

A consideration of the role of the State in economic life directs attention 
to the principle of subsidiarity, which, our Holy Father Pope Pius XI reminds 
us, is a fundamental principle of social philosophy. Our Holy Father says, 

Just as it is wrong to commit to the community at large what private 
enterprise can accomplish, so, too, it is an injustice, a grave evil and 
disturbance of right order for a larger and higher organization to arro- 
gate to itself functions which can be performed efficiently by smaller 
and lower bodies. 

The efficiency of these smaller and lower bodies, however, rests on the compe- 
tence of the men and women who compose them. The implication for us 
educators is quite evident. As instructors of youth one of our major tasks 
today is training for social responsibility. 

It is by assisting youth to find and assume their proper place in social and 
economic life, by helping them to discover what function they are best 
qualified to perform, that we can hope to insure the proper functioning of 
this principle of subsidiarity and make our contribution toward restoring 
social life to its organic form. as TH ; 

Lastly, there is the consideration of social legislation. In a society in which 
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representative government operates it is imperative that we cultivate social 
intelligence and social awareness in our students, so that they may evaluate 
measures proposed for social reform in the light of the way these measures 
grow out of the real needs of men bound together in society. Social legislation 
that has been effected in response to the pressures of various groups in isola- 
tion cannot solve our social problems. That social legislation will be sound 
which arises from the lower levels of human association, while that which is 
imposed from the top in response to special group interests can only be re- 
garded as temporary if not ultimately as a failure. 


INTERNATIONAL LAW AND WORLD 
ORDER 


THEODORE ZAREMBA, O.F.M. 


The tragedy of chaos in modern international affairs has struck 
home time and time again in recent years. Political bungling, stupid 
diplomacy, willful disregard of the basic laws of justice and charity, 
the struggle to maintain a balance of powers, the false philosophy 
of might makes right, unscientific doctrines of racial superiority, 
have created such confusion in the world order that the memories 
of two horror-filled world wars in a single generation are not strong 
enough to prevent mankind from rushing headlong into a third one. 
Today, we no longer speak of a cold war. A hot, shooting war is 
raging in several Eastern countries and the European powder keg 
is liable to be ignited any moment in the state bordering the 
Russo-Communistic periphery of influence. 

This world situation is not of recent origin. In fact, more often 
than not, history reads as a seemingly endless series of wars. After 
each war some attempts were made at establishing peace and world 
order. Events, however, soon enough culminated in new crises which 
were dissolved by temporal, compromising solutions that inevitably 
led to other disruptions threatening the peace and order of the world. 

In the opinion of many sane thinking people the saturation point 
in upheavals was reached in the release of the first atom bomb, 
whose physical chain of reaction was equally matched and perhaps 
surpassed in the series of repercussions in the hearts of all men and 
in the minds of the leaders responsible for the safety and happiness 
of existent sovereign states. Peace, which the philosophers describe 
as tranquility of order, has become a dream, unreal and seemingly 
unattainable in our day. 

World order and peace, however, are attainable. Paradoxically, 
we stand, in theory and actual international practice, closer to the 
day of world-wide freedom and order under law than did any other 
generation in history. It will be the purpose of this paper first to 
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show, in outline only, the attempts that have been made in the past 
to assure a peaceful orderly world, and why they failed. Secondly, 
this paper will endeavor to indicate the changing role of interna- 
tional law so necessary in any sound, workable plan for universal 
peace and order. Lastly, the prospects for the future will be analyzed 
and considered from a realistic point of view. 


I. Plans for World Order in Retrospect 


As for so many other great ideas, we are indebted to the ancient 
Greeks for the concept of federation for peace. Several federations 
of their city-states were the nearest approach to a modern league 
of nations, even though their prime interest in federating was not 
political. The Greeks also made frequent use of arbitration as a 
peaceful means for settling disputes among their independent units 
of government. Nevertheless, Greek history hardly portrays a 
paragon of peaceful relations. 

The Romans attained their Pax Romana, but it was not an in- 
ternational peace, nor was it a peace resulting from a voluntary co- 
operation of nations. It was an enforced peace, which was doomed 
when the power of Rome waned. 

Among the early Christians the Civitas Dei of St. Augustine? 
has been hailed as the principal source disclosing the Christian at- 
titude toward peace. This excellent work, however, presents the 
ideal of an earthly society copied after the divine city, rather than 
a plan for attaining a world order among heterogeneous states. 

For the first clear expression of a project of world organization 
for peace, we must look to the fruitful Middle Ages. Pierre Dubois, 
the outspoken advisor to Philip the Fair of France, very pointedly 
and with the clarity of cold logical thinking, advocated a federa- 
tion of Christian sovereign states. According to Dubois, wars beget 
wars and eventually become a habit with peace completely for- 
gotten. Since war is the principal obstacle to progress and security, 
he proposed the establishment of a council of European nations to 
settle all problems by arbitration. One must understand that arbi- 

1A. J. Carlyle, “St. Augustine and the City of God,” in F. J. C. Hearnshaw, 


The Social and Political Ideas of Some Great Mediaeval Thinkers (London: 
Harrap, 1923), p. 17. 


2 Dew recuperatione Terre Sancte: traité de politique générale (ed. Charles 
Langlois, Paris: 1891). 
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tration in his day was very frequently used because of the great 
influence and prestige which the Papacy enjoyed. Unfortunately, 
Dubois proposed also that the king of France and the French nation 
assume leadership in this council. His suggestions, of course, were 
unacceptable to his contemporaries. 

Dante’s De Monarchia* and the Defensor pacis* of Marsiglio 
of Padua continued the study of an international state and each 
contributed his share to the clarification of the idea. With his great 
psychological acumen, Dante pointed out that nations have their 
peculiarities and as a result should be governed by different laws. 
However, in matters common to all men, they ought to be ruled by 
one monarch and governed by one law. Into this rather cosmopoli- 
tan outlook, Dante injected the nationalistic idea that Italy would 
become the leader in bringing about the realization of this scheme. 
Marsiglio’s greatest contribution was a detailed study and discus- 
sion of the representative system. 

The rise of nations, of course, and nationalism militated against 
the realization of any plans for a world state. In the second half 
of the fifteenth century a more practical plan was put forth by 
George Podebrad, king of Bohemia. He called for an international 
parliament, a federation of Christian princes to preserve peace 
among themselves and to protect Christianity against the encroach- 
ing Turks. The assembly enjoyed legislative powers and possessed 
a less important court of justice. This rather complete and exact 
plan was actually proposed in treaty form to several countries. The 
response was apathetic. 

In the following century the European wars brought forth new 
plans. A Congress of Kings was suggested by John Sylvagius and 
William of Ciervia.® According to Erasmus * this plan was made 


3 Dante Alighieri; The “De Monarchia” of Dante Alighien, tr. by Aurelia 
Henry (New York: Mifflin, 1904). 

4C. W. Previté-Orton, Ed., The “Defensor pacis” of Marsilius of Padua 
(Cambridge: University Press, 1928). John of Jandun is considered by many 
as the co-author of the Defensor pacis. Rint 

5 Hicks, F. C., “The Literature of Abortive Schemes of World Organization,” 
American Library Institute: Papers and Proceedings, 1919 (1920), p. 161 as 
referred to by Hemeben, 8S. J., Plans for World Peace through Six Centurtes 
(Chicago: The University of Chicago Press, 1943), p. Wl 

6 Editor’s Preface to Erasmus, The Complaint of Peace (Boston: 1813), pp. 
iii, iv. 
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null and void by certain persons who made profit by war. It occa- 
sioned the writing of his Querela pacis, which was more of a plea 
for peace than the proposal of any concrete plan. 

Similarly the rise of nationalist states voided other efforts at 
attaining peace through a world organization and relegated efforts 
to treaties and alliances which labor under the difficulties of main- 
taining a balance of power and the shifting of allegiances when the 
occasion makes it profitable. Such peace plans are always shaky 
and at the mercy of political expediency. 

After the discovery of America and the period of exploration, 
thinkers saw more clearly the necessity to abolish and prevent wars 
and secure a well ordered colonization of the New World. This 
period saw the birth of International Law in the treatises of out- 
standing jurists as Hugo Grotius,’ Francis de Victoria,* and Suarez.® 
These labored for world peace and order from the vantage point of 
established law. They laid the foundations, but the superstructure 
remains unfinished to the present day. 

Another scheme to guarantee world peace worthy of mention fol- 
lowed upon the chain of events which culminated in the Treaty of 
Utrecht. Charles Saint-Pierre, in his memorable volume entitled 
Project pour rendre la paix perpetuelle en Europe? provided a 
plan for a union based on the ideal of confederating kings, not 
peoples, and leaguing together state governments, not nations. Such 
a plan, dependent in a great degree upon the fickleness of human 
personalities, would quite naturally be doomed to early failure. 
Rousseau and Bentham, Leibnitz and Kant, saw the basic weak- 
nesses of this plan, and in turn presented their own propositions 


7 De jure belli ac pacis, 1625. 

8 De jure belli relectione (Washington: 1916). 

® Tractatus de legibus ac Deo legislatore (London: 1679). For the signif- 
icance of these three in the history of international law cf. Scott, James Brown, 
The Catholic Conception of International Law: Francisco de Vitoria, Founder 
of the Modern Law of Nations; Francisco Sudrez, Founder of the Modern 
Philosophy of Law in General and in Particular of the Law of Nations (Wash- 
ington: 1934). 

10 An English translation was published in London in 1714 entitled: A 
Project for Settling an Everlasting Peace in Europe, First Proposed by Henry 
IV of France, and Approved of by Queen Elizabeth, and Most of the Princes 
of Europe, and Now Discussed at Large, and Made Practicable. 
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which cleared away many of the problems but whose recommenda- 
tions labored under new difficulties. 

During the nineteenth century the powder keg of Europe was 
controlled by the Holy Alliance sponsored by Tsar Alexander I of 
Russia. It was less of a plan for world order than a force to main- 
tain the status quo after the Napoleonic wars. It was merely a 
league of sovereigns. The practical work of maintaining peace was 
left to the Quadruple Alliance, and later the Quintuple Alliance. 
From these developed the principle of association which made 
possible the ‘Concert of Europe,” whose most important contribu- 
tion was the establishment of a sense of common interest among 
nations. It made possible a new sanction to international law and 
finally led to the Conferences at The Hague. 

Up to the time of the creation of the ill-fated League of Nations 
the two brightest spots in all endeavors made in the actual political 
order to secure and firmly establish world peace based on law were 
the creation of the Permanent Court of Arbitration at The Hague 
and the Central American Court of Justice. While the Court at The 
Hague was not a real or permanent court, it was a step forward—a 
notable step. It was not mandatory of the members to settle their 
dispute in the court, nor were difficulties involving the honor or vital 
interests of the nations within the jurisdiction of the Court. Neither 
was it a permanent court. Nevertheless the Conferences were the 
first truly international assemblies attempting to preserve peace 
during a time of peace. Prior to World War I the Court handled 
fifteen cases submitted to it for arbitration. It also served as a 
basis for the later Permanent Court of International Justice. 

The short-lived Central American Court of Justice started out 
with even greater jurisdiction and power than the Court at The 
Hague. When the United States refused to lend its sanctions to one 
of its verdicts, the noble experiment came to an end. 

After World War I there were myriads of plans which were 
guaranteed to ensure lasting peace. The history, program, and 
eventual failure of the League of Nations are too well known to 
need further comment. Its catastrophic failure condemned our 
world to a new era of unrest and armament, war and destruction. 
It is significant that most thinkers point to the lack of adequate 
sanctions as being responsible for the League’s failure. It is indeed 
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heartening to observe that the latest effort of the world to maintain 
peace, the United Nations, received such power from the family of 
nations. The present war in Korea is an application of the power 
granted to the United Nations. While the eventual failure or success 
of the UN may be dependent on many other things, the Korean test 
case has shown that the world is moving closer to an era of peace 
and order under law. 


IJ. International Law in World Planning 


There is practically a unanimous contemporary opinion prevalent 
among the brave planners of a New World that universal peace and 
prosperity must be achieved through a legally constituted organiza- 
tion of sovereign states. This bespeaks the necessity of an acceptable 
body of international law coupled with the necessary means of 
enforcement of these laws in the universal family of nations. As 
Pope Pius XII points out, all should collaborate “towards the com- 
plete rehabilitation of the juridical order.” ™ 

We are perfectly aware of the historical and semantic difficulties 
that arise from the interpretation of international law, jus gentium, 
law of nations, and the numerous ramifications these meanings 
underwent throughout the ages in the treatises of individual thinkers. 
The brevity of this paper obviates the necessity of delving into these 
etymological definitions and calls for a general, acceptable definition 
of international law in its broadest signification. 

By international law is understood the body of general principles 
and concrete rules (laws) which the states and nations, that are 
members of the community of nations, recognize as binding upon 
themselves in their mutual relations. These laws will have achieved 
their purpose if they secure the peaceful enjoyment of the personal 
and national security and prosperity without at the same time 
interfering with the opportunity for growth and development of the 
separate communities. 

The body of international law which we have at present came into 
being after a very prolonged period of gestation. For, in the absence 
of a law-making body (excepting the newly developed United 
Nations) capable of bringing such a law into harmony with inter- 


11 Christmas Allocution, 1942. 
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national life, the law had and has its principal sources in human 
reason, particularly as expressed in natural law, the customs and 
usages of states, authority as expressed in the works of jurists 
and scholars, the decisions of the international courts of the past, 
and finally, in mutual agreement embodied in treaties, pacts, and 
conventions among nations. Many futile attempts have been made 
to codify this body of written and unwritten laws but the task is 
neither simple nor palatable. 

To us of the Christian and Catholic Faith the problem seems 
simple. The Holy Pontiffs have repeatedly stated that nations are 
subject to the same moral law as are individual human beings. Just 
as the individual mother and father and child is subject to natural 
law, so also is the entire family. Similarly, all families organized into 
a state are also bound by the same laws. The nations making up 
international life are not individual threads but part of a woven 
pattern. Each nation belongs to the family of nations. One law, 
therefore, ought to be observed by each and every nation. This law 
ought to be the Law of nature, the natural law, which is the Law of 
man’s nature. Behind this law of nature is God. 

Catholic philosophers from St. Augustine, St. Thomas Aquinas, 
Suarez, and others more recently like Taparelli d’Azeglio 1? have 
pointed this out most clearly and convincingly. The Holy Fathers 
have enunciated this same doctrine time and time again.* 

Statesmen, however, have acted differently. They have acted more 
often than not as if one type of law bound the weaker states and 
another law obliged the stronger and more powerful nations. They 
still labor under the fallacy of an absolute sovereignty. The state, in 
their opinion, is a law unto itself. And most of international law up 
to recent times has been built—with certain exceptions—upon con- 
tracts between the wills of the contracting states. This is known as 
the Contractualist theory in international law. The contracting 
parties determine the relation existing between them—a relation 
which is always revocable. There is no higher law or power above 
their own wills. The opposite theory, which is gaining prestige and 


12 Essai theorique de droit naturel, 1846. ' 

18 The following were chosen in part from Beales, A. C. F., The Catholic 
Church and International Order (New York: Penguin Books, 1941), pp. 172- 
173. 


150 LAW AND GOVERNMENT 


whose ascendancy is to a certain extent guaranteed in the newly 
created United Nations, is that of International Institutionalism. 
The necessity of these international institutions has been pointed out 
in the Christmas messages of Pope Pius XII in 1939 and 1941. 

In the internal law of every nation, juridical institutions are con- 
sidered normal and absolutely necessary to preserve order and 
peace. In the sphere of international relations such institutions have 
been lacking. Their place was usurped by the traditional treaties 
and pacts and alliances, more frequently than not, based upon a 
preservation of a status quo or power politics, rather than upon the 
immutable laws of justice. Treaties at best, however, are only tem- 
porary truces. With each contracting party acknowledging only 
such limitations as it sees fit to impose upon itself, is it any wonder 
that international law never built the superstructure upon the 
foundations laid by Grotius? International Institutionalism does 
not deny freedom to the states, but it makes them as free under 
law as the laws of any nation makes its citizens free. 

Recent developments in juridical institutions among nations lead 
one to believe that progress is being made in the right direction. 
Of course, the process will be more difficult with those who will not 
acknowledge any source of law or authority outside of their own 
will. The one ray of hope is that other international institutions— 
‘economic, social, cultural, scientific, benevolent, etc., will in time 
show the advantages that accrue from international cooperation 
along these lines and that there will occur a transference of good 
will to international juridical institutions. Only when natural law 
in a Christian interpretation will become the basis for international 
law, along with juridical institutions governing the execution and 
interpretation of that law to all nations, can the modern world 
expect an era of peace and world order. 


II. Future Prospects 


History has amply demonstrated that a plan for preserving world 
order is highly desirable; and human reason, that has surmounted 
so many obstacles, shows that such a plan is possible, provided that 
good will is not lacking and the intellectual and moral virtues are 
not discarded in favor of ruthlessness, intrigue, and overbearance. 
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To assure ourselves of success, a set of warnings and suggestions are 
hereby presented. 


Warnings 


(a) A plan for world order based upon sound international law 
should not of itself be a rejection of national sovereignty. Society 
and its division into various strata must be preserved at all cost. 
Just as the state cannot abolish the family, a world state may not 
substitute for the sovereign states, otherwise a world wide dictator- 
ship and an authoritarian world state could be established, thus re- 
sulting in an evil greater than the evil that is supposedly eradicated. 

(b) World planners should avoid the other extreme, namely the 
so-called “minimalist fallacy” fallen into by many of the federalists. 
The minimalists repeat the limited scope of a world society set forth 
in the works of Grotius who believed that the sole purpose of a 
world society is to prevent and humanize war. This the minimalists 
propose to do by a universal control of decisive weapons and super- 
vised disarmament. 

(c) We should not be lulled into a feeling of security and com- 
placency by the establishment of a world government that would 
automatically guarantee universal peace by outlawing war per- 
manently. Such a World Government would soon appear to be 
completely unnecessary for all fights would be called off. Yet, as 
long as law exists, even though it be international law, there will 
be law breakers, and consequently, world disturbances. 

(d) A world order must not be achieved by the threat or use of 
force much like the newly founded states where the conqueror im- 
poses peace and order upon the conquered and subordinated nations. 
The world’s nations must be led, not pushed, into desiring a world 
government. However well-intentioned the initial use of forces, and 
no matter how impeccable the character of the leaders, such imposi- 
tion of order cannot but result in a tyranny, the use of unrestrained 
and eventually corrupt power, and the arbitrary imposition of the 
willfulness of the ruler over the will of the governed. It is impossible 
to establish a lasting peace by conquest. 

(e) International law must not be discriminatory. In a world 
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state, the large nations must not overshadow the small peoples. The 
tendency to have minorities play the role of a buffer state, a satel- 
lite, or at least be subjected area for a sphere of influence, is 
frustrating the very purpose of a legally established world order 
which pledges protection for the weak, relieves external pressure of 
the powerful, and assures alleviation of internal wants. The big 
brother attitude is resented by nations as much as the little brother 
resents the pompous, fraternizing attitude of his older brother. 

(f) International society cannot be based exclusively on the free 
disposition of wills of the interested parties. The fallacy of con- 
tractualism consists in its individualism foreshadowed by Rousseau’s 
social contract, wherein individuals of their own free will created 
the state. Christian ethics hold that all society is a natural institu- 
tion and hence all laws, including international law, is not simply 
a contingent manifestation of will, but an ordinance of reason for 
an already living organism to be led to its perfect and final end. 
Any workable programme for a world state must of necessity choose 
between the fallacy of contractualism and the Christian theory of 
institutionalism. 

Having pointed out the major pitfalls to be avoided in organizing 
the world community upon a sound legalistic basis, it is next in line 
to offer the positive truths and principles that must of necessity 
serve as the bases for its superstructure. 


Christian Platform 


(a) The human person is essentially a social person. Man’s nature 
and inherent dignity determine all his activity, and society exists 
only to perfect his nature, enrich his life, and enable him to strive 
after the perfection of God. The state exists for man, not man for 
the state. International law must take cognizance of this, lest it 
supercede natural law which is its superior. International law must 
be opposed to the excessive herding of men, as if they were a mass 
without a soul; it must uphold respect for and the practical realiza- 
tion of the fundamental personal rights. 

(b) Foremost among the rights of man, which international law 
must safeguard, is the right of existence and self-preservation, 
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which is obviously the necessary postulate of all other rights. Man 
and all forms of society have a right to life founded in their very 
natures. Murder, the unjust taking of an individual’s life, has its 
counterpart in genocide, the unjust destruction of a race or nation. 

In modern jurisprudence, the right of existence is often used in- 
discriminately to signify the “right of self-defense” and the “right 
of self-preservation.” In international law, the right of self-defense 
seems to be related more often to resistance to attacks from with- 
out the state, whereas the right of self-preservation embraces the 
urgent needs of the state both in resistance to attack and in the 
pursuance of national aims. 

(c) A thorough analysis of person and society inevitably leads 
one to the right of independence which international law must pro- 
vide for all concerned. This right, which is the condition for other 
rights, is at times called the “right to liberty,” or the “right to free- 
dom.” Liberty or freedom consists in the ability to want what one 
ought to want; or as the philosophers point out, freedom is not the 
ability to do as one pleases or to do evil, but the ability to do good 
or as one ought. 

(d) Modern international life amply furnishes proof for the prin- 
ciple of equality which should make international law palatable to 
the sovereign states within the world family of states. This principle 
holds that all states are legally equal. In the past, the basis of this 
principle and its scope, implications, and practical consequences 
were a bone of contention for the world planners. 

(e) The member nations should invest an international authority 
with sufficient powers to enforce obedience to any agreed code of 
conduct. This code would include such basic norms as the following: 


1. Obligatory arbitration of all international. disputes that are 
covered by International Law. } 

2. Obligatory settlement, by process of conciliation, of all inter- 
national disputes that are not so covered. 

3. International sanctions to compel recourse to arbitration or 
conciliation. 
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4. The reduction of national armaments to the minimum level 
compatible with internal order. 

5. The greatest possible degree of freedom of trade. 

6. Scrupulous regard for the rights of religious and national — 

minorities. 

Freedom of the seas for all except international outlaws. 

8. A recognized procedure whereby treaties and contracts may be 
revised when their continued validity can no longer be morally 
defended. 


= 


(f) Justice tempered with charity must underlie all law and its 
fulfillment. The useful must be subordinated to the just, might of 
the wicked must give in to the right of the weak, the unlawful 
must concede to the lawful, and the hierarchical precedence of 
rights must be safeguarded by a just fulfillment of obligations. 
Each nation in the family of nations must identify itself morally 
with other nations and then apply the maxim: Do not do to others 
what you would not want to suffer from them! 


Conclusion 


Our study of the plans for world order in the past has brought 
out one definite fact, namely, that the plans have become more 
numerous and more elaborate, embrace more nations and a multi- 
tude of different phases of international life. This argues for the 
tremendous awareness among the leaders as well as thinking citizens 
of various nations of a need for an international organization. This 
is a healthy sign. 

Our study of the role of international law in world order does 
not present as optimistic a picture. True, there is the changing at- 
titude in favor of juridical institutions instead of letting interna- 
tional law develop along contractual lines. There is also the very 
important addition of authority in the United Nations empowered 
even to use military force to keep member nations in line. There 
still remains the problem, and it is not an easy one, of selling our 
Christian ethics—natural law, or the Papal Program for Peace, to 
all nations concerned. This is our task. International jurists will 
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exclaim that we are bringing theology into law. There can be no 
doubt that eventually sound reason will prevail and that slowly the 
law of nature—divine natural law—will supplant international law 
as we know it today, but it will take time. Definitely we are closer 
to that day than were our forefathers. 


DISCUSSION 


MAURICE GRAJEWSKI, O.F.M.:—Father Theodore’s paper is extremely 
well done, particularly the sections on the warnings and the pitfalls into which 
international law is very prone to fall. Likewise, the Christian platform is 
presented very clearly as to its basic tenets and the Christian ethics behind 
it. Maybe we should have it mimeographed or photostated and copies pre- 
sented to the Department of State. We cannot stress too much the importance 
of natural law as the basis for international law. It would have been a very 
good idea if he had entitled his paper “Natural Law as the Basis for Inter- 
national Law and World Order.” Even the modern legal positivists have come 
to the conclusion that natural law must be observed. All we have to do is look 
at the present status of international law. It has been best expressed in the 
Nueremberg trials a year ago. These legal positivists have written quite as 
much about these trials and have come to the conclusion that they were not 
just. They said that these trials violated basic legal principles. International 
military tribunals were instituted after the crimes had been committed; 
therefore, post-factual laws are not legal. If we want to preserve these legal 
principles and yet have a good reason for the existence of international 
tribunals of justice, we must look for the basis of international law in natural 
law. War criminals were punished because of the laws of nature that they had 
violated, not the laws which were the result of the wills of the victors. Like- 
wise, if natural law were not the basis of international Jaw, collective punish- 
ment would be impossible. And yet, a lot of times we have a great deal of 
collective punishment. Vanquished peoples are being punished continually. 
The only reason they are being punished is because natural law was violated. 
Therefore, we should stress natural law as the basis of international law more 
than anything else. 


TITUS CRANNY, S.A.:—I would like to ask Father Theodore if he would 
care to comment on Robert Hutchins’ book in which he brings forth the idea 
of a world state and says that he gets his principles and arguments from St. 
Thomas. Of course, he does quote the Saint a good deal, but I know there 
are just as many people who would insist that he is misinterpreting the angelic 
doctor. Would you care to say anything about this, Father? 


THEODORE ZAREMBA, O.F.M.:—While I am not too well acquainted 
with Dr. Hutchins’ book, I know he is for a world-state. Yes, that is right. 
He says that can be found in the writings of St. Thomas. I do not know 
whether he pursues this argument or not, but I know that others do. Just as 
there is a hierarchy and one central authority in the ecclesiastical order, the 
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Pope, etc., so in the temporal order there should be state with one central 
power. 


TITUS CRANNY, 8.A.:—Would you care to comment on Herbert Hoover’s 
advice to scrap the United Nations as it is now? 


THEODORE ZAREMBA, O.F.M.:—It needs revision. That is obvious, and 
I believe that people who have followed the United Nations from the begin- 
ning are aware of that fact. The veto was one point which was considered as 
a weakness in the United Nations from its very inception. However, we must 
understand that there would have been no United Nations if the veto power 
had not been given, and I am quite certain that the United States itself would 
never have joined the United Nations if that veto power had not been there. 
We were too strong but not ready—not only the United States, but also Russia 
and Great Britain—to pass over the tearing down of its international policy 
to a group of other nations. So that veto power guaranteed that at least noth- 
ing would happen that would jeopardize the international policy of any of 
these large nations. However, it was an advancement over the League of 
Nations, and that is the point we should feel happy about, that progress is 
being made. The United Nations will eventually dissolve or at least it will not 
function properly, but upon its rules will be built a better world organization. 
The history of world organization points to that fact. Whatever attempts were 
made, the following ones were always an improvement. The United Nations 
definitely has been an improvement over the League of Nations. 


CYPRIAN EMANUEL, O.F.M.:—I think it is a source of wonderment 
that we hear so much criticism, we might more properly call it ridicule, on 
the part of Catholics, on the part of the clergy, on the part of Franciscan 
clergy, against the present United Nations organization. Now, it seems to me, 
as I started to say, it is a source of wonderment that this phenomenon takes 
place. We must remember that the Holy Father very definitely calls for a 
United Nations, not in a specific form, but some form of world-government or 
world-state. It seems, therefore, that if we want to (sentire cwm ecclesia) feel 
and think with the Church, we must be in favor of some world organization 
that will fit into at least the general framework laid down by the Holy Father. 
I said ridicule and criticism, leaving entirely aside a much wider field to in- 
clude those who are certainly struck with a high degree of lethargy regarding 
the whole affair, the whole thought of world organization. That is one side of 
the picture. 

Another point to bear in mind is that it is inevitable that we shall have, 
and shall have within what we might call the foreseeable future, a world 
something, whether you call it a world-government, a world-state, or United 
Nations. It is merely a matter of nature taking its course. I mean nature as 
God planned it, e.g., when the family came into existence. Nature took its 
course further when things had developed to a point where common efforts 
were demanded in order to attain certain things or to attain them better and 
in a more perfect manner. As this went on, families united into a community 
or into communities. Again, as nature took its course and other needs de- 
veloped, these communities formed into a larger state. And again, nature tak- 
ing its course, these states began to band together in the Holy Roman Empire, 
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There was a demand for states to band together. We have a very outstanding 
example right here in the United States where we have forty-eight states, 
independent sovereign states, banded together in order to accomplish the 
common good of all. Now, it will be merely another step in nature taking her 
course when all states, certainly all civilized states, will band together on a 
world basis. That time is coming very rapidly. Hence, it seems to me the only 
proper attitude to take is that we are to have some kind of world organization. 
Instead of criticizing and ridiculing the organization we now have, we should 
support it at the present as the best we have. 


AIDAN CARR, O.F.M.Cony.:—In such a situation, the words of Pope Pius 
XII in his Christmas message of 1948 can be applied. If people who are 
already victims of unjust aggression desire to think and to act in a Christian 
manner, they cannot remain in placid indifference. The Pope does not say 
anything about the use of armed warfare. He may have meant that there is a 
necessity for prayer and for penance. We are practically indifferent if we don’t 
pray, if we don’t sacrifice, if we don’t love. 


MICHAEL HARDING, O.F.M.:—If certain nations erected what they con- 
trued as their concept of a world court and adhered to it voluntarily, would 
it have authority as such? 


THEODORE ZAREMBA, O.F.M.:—Yes, that would depend upon the 
nature of the world organization. Now, as it was presently being set up, there 
would be a legislative as well as a judicial branch to it, and definitely a world 
court would be absolutely necessary. However, I mean a permanent court. 
Do the nations choose the judges for a particular case and dissolve after that? 
I mean, do they go away and when the next case comes up look for some- 
body else? Would there be a stable permanent court? 


MICHAEL HARDING, O.F.M.:—I happened to be dealing with a mar- 
riage case for a Colonel who is a Judge Advocate and was at the Nueremberg 
trials. He also was in the Chinese theater and judged cases over there. I 
helped him on his marriage problem and asked questions about the workings 
of the court. I asked him if he believed in the natural law and if he made his 
decisions that way. He said that there were some people who, in criticizing 
the judgments that were made, thought that they had been over-severe. He 
was a very high type, high-minded, splendid Catholic. The Jews were all for 
giving the works, true to their theology, and he said we were up the middle. 
That was the foreign nations’ tribunal. They were quite willing to have it 
submitted to a higher court, as you know, and they tried it in Washington, 
but because Washington said, “We haven’t got any jurisdiction over foreign 
parties—foreign nations’ court,” they let it drop. Then they went into Japan. 
The Japanese came in, and they were sure of the kind of justice they were 
going to get in their own courts. “Hurry it up. Don’t torture us,” they said. 
“Sure, we are guilty.” The American court there followed fine procedure and 
said, “No, you must have a lawyer to defend you and if you haven’t got one, 
we'll give you one.” So they gave them American lawyers, who taught them 
all the procedures and the due process of law and principles of justice, and 
they said: “Now, if you don’t like our decision, you can appeal to Washing- 
ton.” They did. Once more in Washington they refused to assume responsi- 
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bility of the Superior Court over a military tribunal. They went outside their 
sphere and said, “That was a just trial.” Now if there could be some kind of 
world court, functioning according to principles that are sound, the whole 
world knows whether a decision is just or unjust. You don’t have to have 
brains. All you have to have is honesty, and if you get justice in a court, you 
know it. So my thought on this whole business is, of course, that we are 
making strides towards fairness. 


TWENTIETH CENTURY CHURCH-STATE 
RELATIONSHIP 


My.es Scumitt, O.F.M.Cap. 


Preface 


The topsy-turvy condition of general world relationships during 
the first half of the twentieth century was not a mere creation of 
circumstance; it was a definite effect of a certain cause. We cannot 
lift fifty years of Church-State relationship out of the context of 
history and condense that interplay of such a half century as ours 
without understanding the fundamental principles that should gov- 
ern the peaceful relationship between the Church and the State; 
and without realizing, at least in broad outline, what has gone 
beforehand to set up the stage of activity for these present rela- 
tions. It is our intention, therefore, (1) to put down briefly the 
Catholic principles regarding the relationship between the perfect 
natural society and the perfect supernatural society; (2) to give a 
panoramic background against which the twentieth century Church- 
State relationship must be viewed; (3) to outline the working out 
of that relationship in the first fifty years of our present century. 


Principles of Church-State Relationship 


Catholic principles on the relationship between Church and State 
are not hard to arrive at. Man is made up of body and soul; he is 
a rational animal and has definite goals in life. For his earthly 
existence man has many temporal and material necessities which 
can hardly be satisfied by purely personal and private activity—it 
is necessary for him to become a member of a larger social group, 
the State. Because of his eternal, spiritual destiny he stands in need 
of many spiritual ministrations that can be provided for only in 
the Church established for the purpose by God—it becomes neces- 
sary for him to become a member of the Church. Both the Church 
and the State are juridically perfect societies, that is, societies which 
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have legislative, judicial, coactive power; and which are mutually 
distinct from each other, constituted as such by God. It is one man, 
one body-soul composite, that is a member of both Church and 
State. Hence, for the benefit of the individual as well as of society, 
it is important that there be a peaceful relationship between these 
two organizations. 

The State is a stable union of families and individuals in some 
particular territory, under the same supreme authority and united 
by other juridic bonds. There are many States. The State is set 
up to obtain that full sufficiency of life and safe exercise of rights 
which are necessary for the attainment of a complete and perfect 
natural goal. The form of the State and its rulers may rightly be 
chosen by the citizens, but the just power of the State must come 
from God. Neither from the nature of things, nor from the consent 
of its members does the State possess full and absolute power over 
its citizens. It is the right and the duty of the State to promote and 
to help in all those things which families and individuals need for a 
proper and a fitting development of all their potentialities by 
private activity, and to supply all those things which cannot be 
accomplished on the part of private individuals. The purpose of the 
State, therefore, is the common good: a right ordering of public life, 
so that the members of society can attain their natural perfection. 
This common good is the one norm which determines the rights of 
the State. Since the State comes from God and has the need of the 
help of God, and since the eternal destiny of its citizens demands 
public worship of the Creator, the State has definite obligations, 
positive as well as negative, towards that religion which is deter- 
mined by God Himself. 

The Church is a supernatural society, external and visible, public, 
and juridically perfect. There is but one Church. It was so estab- 
lished by Christ, the Son of God; and He made the Church the 
necessary means of salvation for all men. In the one Church alone 
can all men be rightly taught and sanctified, and securely directed 
to the ultimate goal of their lives and the full perfection of their 
personalities. This work is directed by bishops who enjoy by divine 
right full power under the rule and primacy of the Roman Pontiff. 
The purpose of the juridic Church is the common good: the sum of 
all those public conditions which are necessary to enable the faith- 
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ful to attain their supernatural perfection. The Church, since it is 
a perfect society, has all the rights of a perfect society; e.g., free- 
dom in appointing ministers, freedom of legation, freedom of 
communication. 

Both the Church and the State come from God; each is supreme 
and perfect in its own order; there should be no conflict between 
them. The end of neither is meant to be a means to the end of the 
other. Both can pursue their goal without subservience to the other; 
and, although there is a connection between the two, it is not neces- 
sary but accidental. This relationship leaves each essentially free 
and independent in its practical sphere; and, in the case of some 
real conflict between the two, it is the purpose alone of the societies 
which must decide the issue. Since there can be no opposition, but 
only subordination, of the natural perfection to the supernatural 
perfection of man, the Church, in those things in which the two 
goals of the societies are concerned, must be preferred before the 
State. 

This, then, is what we understand by the indirect power of the 
Church: the State must offer no impediment to the spiritual goal 
of its citizens; and, in case of opposition between the temporal goal 
of the State and the eternal purpose of the Church, the State must 
concede and accommodate itself. Further, the State must not only 
not impede, but must also help the Church by removing obstacles 
in the way to the goal of the Church by protecting the cause of 
religion through just laws, and by avoiding civil laws which violate 
the natural law—by rightly ordering the temporal so that the 
spiritual can be attained. 

In summary, the State per se exclusively has direct power over 
those things which by their destination generally serve a temporal 
end alone, such as traffic laws. Over those things which by their 
nature or destination generally serve only a spiritual end the 
Church has direct and exclusive power, as in the case of sacra- 
mental legislation. In mixed matters—in those things which by 
their nature or destination can generally refer both to a spiritual 
or a temporal end, such as education, marriage, protection of the 
poor, rights of ecclesiastical ministers and goods, the Church, when 
the spiritual good demands, has, by virtue of the subordination of 
our natural end to our supernatural aim, the right of intervening 
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before the State. In temporal matters, although the State has direct 
and per se exclusive power under ordinary circumstances, per ac- 
cidens by reason of the subordination of the aims of the one society 
to those of the other, when such things are against the spiritual 
end, or are necessary for obtaining that spiritual end, the Church 
can intervene by reason of her indirect power. 

In the present century the Church has ever shown herself willing 
to negotiate concordats, that is, the equivalent of international 
pacts between the Holy See and sovereign States for the peaceful 
relationship of the two societies, especially regarding mixed matters. 
It was Pius XI who, in discussing his negotiations with Mussolini, 
remarked that he would negotiate with Satan himself in the in- 
terest of mankind’s salvation. In past ages, some Catholic govern- 
ments claimed by privilege the right of “patronage’”—of “presenta- 
tion” to a church or ecclesiastical benefice, practically equivalent 
to the right of naming certain Church officials; and the right of 
“exequatur” or “regio placet’”—the right to allow or prohibit the 
publication of papal pronouncements. In modern times these privi- 
leges are still sometimes claimed by certain Catholic lands, chiefly 
Latin countries. 


Remote Background 


The general disunity in the world at large today is directly born 
of the disavowal of central authority during the death throes of 
the Middle Ages. During those Middle Ages, in as far as it was 
humanly possible, there was one world: a unity of western civiliza- 
tion. There was an international unity of State through the Empire, 
and an international unity of Church through the Papacy. The 
first was obviously and explicitly political; the second belonged to 
the general and transcendental scheme of Catholicism, but had its 
political place in the structure of the western world through the 
close application of solid principles of Church-State relationship. 
A common Faith it was that made that world one! 

No one need deny that at the opening of the sixteenth century 
there was crying need for reformation along many lines. Instead of 
reformation, however, there came revolution. The beginning of the 
final breakup under Luther in 1517 was, even at that, something 
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accidental and negative. The positive position of Protestantism 
emerged through the thought of John Calvin, which was to influence 
all the future of the rebellion against Catholic Unity. Calvin recog- 
nized but one will at work in the world, the Divine Will; therefore 
the Divine Will was responsible for evil as well as for good. The 
Frenchman overemphasized the Divine Majesty to the virtual 
denial of the power of free will, driving the doctrine of predestina- 
tion to an extreme conclusion. Virtually lacking a will that was free, 
man was powerless to work out his salvation through good deeds. 
This monistic, fatalistic attitude had a profound influence not 
only on religions but also on succeeding political and economic 
thought and action through devious paths that cannot be re- 
traced here. Calvin set up an ecclesiastical system in which each 
congregation elected its minister; the corporation of ministers 
formed a synod that could be summoned upon occasion; the 
whole body of clergy and laity constituted a so-called “Church”; 
the collection of individual “Churches” composed the entire re- 
ligious society. Although there was democracy in election, once the 
minister was elected and ordained he could not be questioned. His 
religious theory spread through a cell movement familiar to us to- 
day. With his orientation Calvin directly or indirectly stands in 
theory at the head of a whole group of interconnected modern ideas 
which have had the profoundest effect upon the genesis of politics 
and philosophy in the centuries that followed. 

The Protestant culture which arose was divided into two groups. 
The Calvinist with its rigid organization kept what was the core of 
Protestantism alive. Side by side with it, less defined, equally anti- 
Catholic, but for political rather than doctrinal reasons, stood the 
German Lutherans and the new English establishment, fathered by 
Henry VIII, which held to many ecclesiastical titles of the old 
Catholic way but which had definitely adopted Protestant ethics. 
This culture ranged itself against that of Catholic Europe. 

With the spiritual change there came next a change in social 
philosophy and therefore in political arrangement. There were two 
political theories at war after the Religious Revolution had ex- 
ploded Christian Unity: that which held to the memory of the old 
common European State called Christendom; and the new theory 
in which each part or realm should enjoy absolute independence 
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and each have the power to make laws applicable to all its citizens, 
without any criticism from a superior moral power. The latter suc- 
ceeded. After the violent Religious Wars which followed the Revolt, 
the principle was even accepted that the type of religion adopted 
by the government of each territory should rule the spiritual life 
of the inhabitants. Cujus regio illius religio was a Protestant prin- 
ciple of Church-State relationship. Thus political disruption fol- 
lowed and promoted religious disruption. Spoliation of Church 
property came as a matter of course. 

During the Middle Ages there had been unity in religion, politics, 
and economics sufficient to bridle the lurking forces of disunion, ex- 
treme rationalism, usury, and an immoral competition. Now re- 
ligious unity was broken down into two opposing cultures and the 
Protestant camp for the time being held the upper hand; political 
unity was broken down into a number of absolute, nationalistic 
States; economic unity as a corollary collapsed. In economics the 
hierarchical order of social status gave way to position by contract 
alone. The proprietorial society with its communal corporate life 
and guilds broke down into Capitalism and its complement the 
proletariat, the inevitable result of unleashed usury and unlimited 
competition in the absence of social standing and in the unwilling- 
ness of States to listen to the Church’s demand for a higher social 
morality. The spirit of the times ignored spiritual values, and sought 
material advances feverishly. As a result, territorial discoveries, 
inventions, machinery, rapid communications, new commerce and 
banking, made the many the economic slaves of the few. Human 
dignity and sane social life, especially the family, were attacked; 
the unity and indissolubility of marriage were questioned; the edu- 
cation of children was taken out of the hands of parents. Specious 
arguments concerning the community alone—and not the nature 
and dignity of the individual, the safeguarding of his freedom, his 
personality—were put forward as the foundations of the rights of 
property. A reaction was bound to come in the form of Socialism, 
which logically matured into Communism. 

In fine, the religious, political, economic world situation at the 
sunrise of our century was directly or indirectly the matured effect 
of the denial of central authority in the sixteenth century evolving 
out of applied Protestantism: anti-Catholic political and social 
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feeling in a laic State, secularized education, breakdown of morals 
especially in marriage, materialism as expounded by Marx and 
Darwin, Capitalism, State absolutism, Socialism turning into Com- 
munism, and atheism as a way of life. 


1900 To Wortp War ONE 
Popes Leo XIII and Pius X 


The dawn was rosy with hope of peace for the States of the world. 
In the birth cries of Nineteen Hundred, the First International 
Arbitration Court at the Hague was created, the first in a series 
of optimistic attempts to eliminate war, which were to become 
characteristic of our half century in which the two greatest wars 
in the history of the world were fought. 

In the Holy See in the year 1900 in his ninetieth year of age 
and-in the twenty-second year of his pontificate, Joachim Pecci, 
the thirteenth Leo and the two hundred and fifty-seventh successor 
of Saint Peter, was rounding out his glorious though “imprisoned” 
reign. In secular Government Pope Leo XIII, the pope of kings and 
courts as well as bishops, would have taken a place of rank. Under 
him the Papacy had acquired a prestige unknown since the Middle 
Ages. Leo did not obstruct the stream of events nor change the 
character of the modern State. His it was to orient the Catholic 
forces of thought and propaganda as well as of political and social 
action. His position was positive. He encouraged Catholics outside 
Italy to take part in political life according to the institutions of 
particular countries; to contribute to their improvement and to 
make good laws; to defend the integrity of the family, the freedom 
of the schools, the interests of the workers, and good municipal 
administration. With his encyclical Aeterni patris, August 4, 1879, 
he had brought Thomas Aquinas back into theology and philosophy, 
an event of importance to Catholic education in the twentieth cen- 
tury. Applying the principle that the Church should oversee and 
inform every phase of civil life, in his famous trilogy of encyclicals 
he had dealt with the Christian Constitution of States (Immortale 
Dei, November 1, 1885); with human liberty (Libertas praestantis- 
simum, June 20, 1888) ; and with the Condition of Workers (Rerum 
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novarum, May 15, 1891). Rerum novarum, “the social Magna 
Carta of Catholicism,” earned for Leo the name, “the workingman’s 
pope.” This encyclical gave theoretical and practical basis to sound 
social Christian Democracy. Forty years later it was to be sup- 
plemented by another great papal document. The same later pontiff, 
too, was to supplement with his own Casti connubii Pope Leo XIII’s 
Arcanum divinae sapientiae of February 10, 1880, which dealt with 
the Christian principles of marriage. In his encyclical, issued Easter 
of 1902, a self-styled kind of testament, Leo restated earlier con- 
demnations of the Reformation, and of modern philosophical sys- 
tems, which, because of their atheism and materialism, he made 
responsible for all existing moral and political disorders. 

On August 4, 1903, Joseph Sarto as Pius X took up where the 
ninety-three year old Leo had left off. Unlike the diplomatic Leo, 
the new Pope of the Blessed Sacrament was not in interest a man 
of political affairs; but in such matters he had a valuable sub- 
ordinate in his Secretary of State, Cardinal Merry del Val. As a 
result of what had taken place in the last conclave, when Emperor 
Franz Joseph of Austria had exercised his exclusiva against Car- 
dinal Rampolla, Pius X after his coronation published two con- 
stitutions, which prohibited the exercise of the secular veto and 
reformed the method of papal election. During his tenure of office 
he restored the Rota as supreme court of appeal; he regulated the 
triennial or quinquennial visits of bishops to Rome; he recon- 
structed the official machinery of the Roman Curia by laying down 
rules for officials in order to check the evil of patronage, and by 
defining the respective spheres of competence of the Congregations 
and various other authorities of the Curia. He initiated the codifica- 
tion of Canon Law. Under his supervision, today’s Church Law was 
extracted in a clear and definite form from the mass of laws which 
had accumulated as a growth of centuries. The new Codex Jurts 
Canonici was published only after his death; but certain of its 
provisions, including those relating to marriage, were promulgated 
during his lifetime. On April 15, 1905, Pius X canonically erected 
the Confraternity of Christian Doctrine, which was to do so much 
good work in Christian education in the following years. 
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Italy 


From Pius IX, his immediate predecessor, Leo XIII had inherited 
the Roman Question, which was not to be solved till over two and 
a half decades after his own death. On September 20, 1870, the 
troops of the new Italian State breached the walls of Rome near 
Porta Pia to seize the city for their capital and to steal the Papal 
States. The confiscation of the papal dominions, which was con- 
nived at by other nations through motives of selfishness, followed. 
Thus collapsed a particular means of guaranteeing the independence 
of the Papacy; but one no longer suited to the “conditions and 
necessity of the times.” Pius IX refused any negotiation that would 
imply a spontaneous cession of Rome and his power; he rejected 
the Law of Guarantees; shut himself up in the Vatican as a volun- 
tary prisoner; and sent his protests to the governments of Europe. 
These, however, one by one, recognized the accomplished fact and 
maintained diplomatic representatives at the Vatican as well as 
the Quirinal, the former papal palace now occupied by the King of 
Italy. The Roman people, summoned to plebiscite, October 2, 1870, 
voted for union of Rome with the Italian State. This was a matter 
of legal formality as was its sequel, the general elections of the 
New Chamber. The Vatican replied by advising Catholics to abstain 
from candidacy and from voting, acts which would imply a recog- 
nition of the occupation of Rome and the violation of the papal 
rights. This was the famous non expedit of Pius IX, which was 
intended and understood as a prohibition, and which kept Catholics 
of Italy outside political life for half a century. Upon the spoliation 
of the Papal States and under the instigation of freemasonry there 
followed throughout Italy the suppression of religious orders and 
confiscation of their property; the law of civil marriage; military 
conscription of seminarians and the clergy; loss of the Church’s 
control of institutions of charity; secularized education; spoliation 
of bishop’s revenues; and hindrance of the exercise of the ecclesias- 
tical ministry. 

Leo XIII established voluntary schools in Italy. This competi- 
tion with the State schools ultimately forced the State to include 
religious teaching in its curriculum. Freemasonry, which was espe- 
cially fomenting the new Italian State, and the Socialist sects of 
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Socialism, Communism, and nihilism, which were disturbing the 
governments of the world, found a formidable foe in the prolific 
and literary pen of Leo. With the Government of Italy, Leo XIII’s 
general policy was conciliatory. However, he took a less concilia- 
tory attitude towards the Italian Government in an encyclical 
addressed to the Italian Clergy (Spesse volte, August 5, 1898), in 
which he insisted on the duty of Italian Catholics to abstain from 
political life while the Papacy remained in its “intolerable posi- 
tion.” In January, 1902, in a manner differing from Leo’s policy 
which had its beginning in the encyclical Rerum novarum of 1891 
and had been further developed ten years later in his letter to the 
Italian Bishops, Graves de communi re, the Sacred Congregation 
of Extraordinary Affairs issued instructions concerning Christian 
Democracy in Italy, and directed that the popular Christian move- 
ment, which had embraced in its programs a number of solid up-to- 
date social reforms, should devote its strength to the restoration of 
the temporal power. 

Although, like his predecessors, Pius X immediately after his 
election demanded full and free liberty for the Church, the Vatican 
and the Quirinal gradually established a peaceful modus. vivendi. 
Pius modified the non expedit so that Catholics might participate in 
the national elections. None the less, he unflinchingly vindicated 
the Church’s right to depose delinquent bishops. He carried out a 
rigorous apostolic visitation through the dioceses of Italy, which 
resulted in the forced resignation of four bishops for neglect or in- 
efficiency. He formed a further regulation that no bishop could be 
proposed unless his promotion received the visa of the Holy Office, 
meaning that the candidate’s past was free from ecclesiastical 
censure or reproach. 


German Empire 


The visit of Emperor William of Germany to Leo XIII May 8, 
1903, along with its attending circumstances, reflected good rela- 
tions again between the Holy See and the German Empire at the 
turn of the century. After his visit to the Vatican, Emperor William, 
out of deference to the Holy Father in connection with the Roman 
Question, first went to the neutral territory of the German embassy 
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before officially entering the Quirinal. Through Leo’s exertions the 
nineteenth century German Kulturkampf had been brought to a 
successful conclusion. In 1885, Leo had arbitrated, too, between 
Germany and Spain over the Caroline Islands. 


Russian Empire 


At first Czar Nicholas II continued the anti-Catholic policy of 
his predecessors; but after the disaster of the Russo-Japanese War 
and a series of political disturbances, he issued his Edict of Toler- 
ation in 1905. In 1907, the Vatican negotiated with Russia con- 
cerning the languages, history, and other matters concerning the 
seminaries of Poland. The vigor of the Catholic revival in Russia, 
however, caused the Government to renew its persecution of the 
Church in 1911. Laws were passed against Catholic schools, and 
the liberty of the clergy was curtailed. 


France 


Pope Leo XIII’s policy towards all governments outside Italy 
was to support them whenever they represented social order, but it 
was with difficulty that he persuaded French Catholics to be united 
in defense of the Third Republic. The first years of the century 
witnessed serious conflicts between the French Government and the 
Holy See; and the country was disturbed by political struggles 
between moderates and conservatives on the one side, and Com- 
munists and Radical Socialists on the other. In fact, the pro- 
monarchical policy of French Catholics was disastrous in its results, 
since it was harmful to Leo’s personal policy as well as to the best 
interests of the Church and religious peace within the State. The 
monarchism of the bishops, their failure to accept the new republic, 
the anti-Dreyfus and ultra-patriotic activity of the French clergy 
and laity, helped to occasion the formation of a Radical anti- 
Catholic bloc. In 1901, Waldeck Rousseau, the premier, introduced 
an Associations Bill so burdensome to the religious congregations 
that the Jesuits, Benedictines, Carmelites and several other religious 
congregations left the country. The following year a Freemason 
Cabinet, headed by M. Combes, an ex-seminarian, closed the Cath- 
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olic schools and suppressed all the religious orders. With regard to 
the nomination of bishops, the Government held that its candidates 
were entitled to consecration, whether or not they were acceptable 
to the Holy See; and in consequence the Pope left more than one 
French diocese without a bishop. 

In 1904, a quarrel arose concerning a visit paid by President 
Loubet to the King of Italy—the first occasion on which the ruler 
of a Catholic State had disregarded the Pope’s rule about diplo- 
matic visits to the Quirinal. When Pius X hinted at the possible 
withdrawal of the papal nuncio from Paris, the French Govern- 
ment demanded an explanation of this message; and then, without 
waiting for it, recalled the French ambassador from the Vatican. 
When two French bishops refused to obey Pope Pius X’s summons 
to present themselves at the Holy See, the Pope’s threat to censure 
them was taken as a violation of the Napoleonic concordat. Diplo- 
matic relations were broken off; France denounced the concordat, 
decreed separation of Church and State, made the financial support 
of the clergy dependent upon their resigning the administration of 
Church affairs into the hands of civil officials. As Pius X instructed 
the French bishops to reject these conditions, the French State in 
1906 (those who were involved were censured ecclesiastically) 
seized all ecclesiastical property and discontinued payments which 
were being made by the government as indemnity for what had 
been confiscated at the time of the French Revolution. Cleric can- 
didates for office of deputy in the preceding elections had to have the 
permission of their own bishop and the bishop of the place. The 
deputies who voted for Church-State separation were excommuni- 
cated. In his encyclical Gravissimi officti munere of 1906, Pius X 
condemned the Cultural Associations set up by the French Govern- 
ment. In the whole affair it was on the basis of the celebrated 
Organic Articles that the government took its stand; but the Vatican 
pointed out that the Holy See was not bound by them, as they 
formed no part of the Napoleonic Concordat of 1801. 

The disestablishment of the Church in France had its backwash 
display of hostility on the part of the French officials in Africa; of 
disparagement of the Congo agricultural experiments in the mission 
fields; of an attempt to blame Catholic missionaries for the “Congo 
Atrocities.” Pius X negotiated with the Congo in 1906. Shortly 
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before, it had been Pope Leo XIII’s personal interest in the natives 
of South and Central Africa that had produced in their behalf a 
change of attitude among the slave-trading nations. On the French- 
held African island of Madagascar the Governor (1905-1909) 
promoted the spread of atheism and forbad the use of chapels for 
school purposes. 

In 1907, the Catholic missions of the Near East, resenting the 
anti-clerical policy of the French Government, requested the Holy 
See to substitute Italy for France as official protector of the mis- 
sions; but Pius X refused. The next year, L’Action Francaise, a 
monthly review, was converted into a daily paper to serve as organ 
of a powerful political party of the same name, nationalist in 
sentiment, “clerical” and royalist in politics. Leaders were Charles 
Maurras, who had defected from the Catholic Faith, but regarded 
the Church as a useful social and political force and Leon Daudet, 
a gifted and popular author of low-type fiction, who eventually 
repudiated the authority of the Holy See. 


Modernism 


In 1907, the Second Hague Peace Conference was convened; and 
failed to limit armaments. The Vatican, too, had its own trouble 
with peace within the fold in the form of Modernism, which wished 
to “modernize” the Church in dogmatic, biblical, historical, and 
disciplinary matters by trading solid Catholic truth for subjectivism 
and scepticism. In the political area Modernism wished to ally the 
Church with the anti-democratic, political and economic reactions 
that were taking shape at the beginning of the century. Pius X, 
realizing the danger of infiltration of these errors of Modernism, 
hoped to stop their spread by striking at the roots. The decree 
Lamentabili, of July 3, 1905, against Loisy; the encyclical Pascendi, 
of September 2, 1907, which was dogmatic and disciplinary in na- 
ture; and the Motu Proprio, of September 1, 1910, on the anti- 
modernistic oath, were his most significant acts. Most of those 
concerned in the condemnation conformed to Church authority; but 
Loisy in France, Tyrrell in England, Minocchi and Murri in Italy, 
and others refused to submit. In 1910 Pope Pius X condemned Le 
Sillon of France and a little later the Italian Societa Editrice 
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Romana, two organizations which like others in Germany and Aus- 
tria, advocated social action on lines common to persons of all re- 
ligions or of no religion—a policy sometimes described as “Social 
Modernism.” 

This transference of anti-modernist concern from the sacred 
sciences to social action had two fundamental motives. The first, 
disciplinary, came from the conception of Pius X that every 
Catholic undertaking should be placed under diocesan authority. 
He had, therefore, dissolved the organization of Catholic Com- 
mittees and Congresses, which had since 1871 directed the lay move- 
ment of resistance to “statal’ anti-clericalism and of defense of 
Catholic principles, because he considered it too independent and 
secular. Catholic Action was put under direct control of the bishops, 
and the debates of the Congresses were transformed into courses of 
instruction, later known as the Social Weeks of France and Canada. 
The second was a political motive. Christian Democracy had seemed 
in France, in Italy, in Belgium, and elsewhere to be too close to the 
proletariat; it had roused ideas that were qualified as Socialist. In 
France, religious defense against the anti-Catholic laws had been 
taken up by the reactionary Right, by the monarchic, nationalist, 
anti-republican factions, supported by the clergy. Republican and 
democratic Catholics were suspect of Modernism. In Italy the story 
was the same, through the progress Socialism was making among 
the multitudes and the ballot victories of the Union of Popular 
Parties, which was a kind of Popular Front uniting Democrats, 
Radicals, Socialists. It was then that Pius X qualified the absolute 
prohibition of the non expedit concerning participation of Catholics 
in political elections, to enable them to vote in the parliamentary 
elections for candidates favored by the bishops. 

Behind all this was Pius X’s idea of an understanding between 
Catholics and moderate Liberals who were not opposed to religion, 
in order to face the anti-clericals and Socialists and find, through 
practical adaptations, a chance of life in common between the 
Church and the modern State. To this end Catholics, while pursu- 
ing with prudence a practical action in favor of the working classes, 
were to avoid extremes in method and demand, and to maintain 
themselves dependent on the episcopate in everything, even in elec- 
toral questions. Pius’ parochial idea of political activity clashed with 
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the centralizing, more absolutistic State at every turn, which was 
grasping spiritual dominion over the school and the physical train- 
ing and sport of youth, building huge armies, developing economic 
and social monopolies, removing everything from private control on 
which Catholics counted. Almost everywhere Catholic Actionaries 
fell to small minorities; and where they still formed a majority they 
were split into conservatives and democrats and divided by the 
Modernist controversies. They failed, therefore, to form a positive 
political drive of their own; and Christian Democracy Parties began 
to decline and fall. 


Ibernian Peninsula 


At the beginning of the century in no other country was the 
Church more closely allied with wealth and aristocracy than in 
Spain. A remedy was needed but none was easily found. Politics 
supervised ecclesiastical appointments and education; aristocracy 
—mnilitary, clerical, lay—supported a way of life which in no way 
conformed to the social principles laid down by the Holy See. Agi- 
tation more and more became anti-religious. In 1904, Pius X ne- 
gotiated with the Spanish Government concerning religious orders. 
Despite the Holy See’s appeal for justice to labor, despite the 
poverty of a large part of the Spanish clergy and their fellowship 
with the poor, religion was identified in the minds of the revolution- 
aries with social and economic oppression. A general strike in 
Barcelona in 1909 destroyed churches, convents, and religious insti- 
tutions. The next year Spain and the Vatican broke diplomatic ties. 

In Portugal, conditions were similar to those of Spain. During its 
first years, the Portuguese Republic (1910-1918) was fiercely anti- 
clerical. The Freemason Government expelled religious orders; 
abrogated the country’s concordat (1910) and broke off diplomatic 
relations with the Vatican; separated Church and State (1911); 
confiscated ecclesiastical property; stopped salaries of the clergy; 
banished most of its bishops and imprisoned protesting priests and 
laymen. Revolutions were attempted seven different times; in 1915 
the North unsuccessfully tried secession; and the president of the 
republic was murdered in 1917. 
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British Empire 


On June 20, 1894, Leo XIII appealed for a reunion of Christen- 
dom. He showed special anxiety for the return of England to the 
Roman Catholic fold, and addressed a letter ad Anglos, April 14, 
1895. This was followed by an encyclical on the Unity of the 
Church, Satis cognitum, June 29, 1896. When question of the va- 
lidity of Anglican orders from the Roman Catholic viewpoint had 
been raised in Rome by Viscount Halifax, a commission was ap- 
pointed to consider the subject. On September 15, 1896, a declaration 
of the nullity of Anglican orders and a condemnation of the 
Anglican form was issued. Even after this some had hope of an 
English reunion. 

Since the death of Queen Victoria in 1901 no English sovereign 
has shown open dislike of the Church. Even in Victoria’s reign, her 
jubilee in 1887 and Pope Leo’s priestly jubilee some months later, 
as also the jubilee of 1897, were the occasions for friendly exchanges 
between Rome and Windsor. King Edward VII subscribed to the 
Accession Declaration, which cast aspersion on some Catholic teach- 
ings, with manifest reluctance. In 1902, signs of friendship were 
again exchanged between Windsor and Rome; and King Edward’s 
visit to Pope Leo, April 29, 1903, was a further proof of friendliness 
between the English Court and the Vatican. According to unverified 
rumor; Edward VII converted to the Church on his deathbed in 
1910. In 1908 Pius X transferred England and the United States 
from missionary status to normal Church government. In Great 
Britain the Act of 1909 gave Catholics equal rights with members 
of other denominations, and in 1910 the English Coronation Oath 
was amended by Act of Parliament so that George V became king 
without having to affirm that the invocation of the saints and the 
Sacrifice of the Mass are “superstitious and idolatrous.” 

In Canada the law allows its provinces to support separate de- 
nominational schools in addition to public schools. Some of the 
provinces provide for Catholic schools; British Columbia and Nova 
Scotia do not, although Nova Scotia usually appoints Catholic 
teachers to schools in which Catholic children predominate. When 
the Northwestern Provinces were constituted in 1905, an unsuccess- 
ful attempt was made to curtail the privileges of Catholic schools. 
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One memorable dispute took place in 1913 in Canada, after the 
educational department of Ontario passed a regulation restricting 
teaching of French in public schools. The French protested, but the 
English-speaking Catholics did not support them. Pope Benedict 
XV, in a letter to the Canadian bishops, deplored this Catholic 
division, affirmed the right of the French to preserve their language, 
and counselled charity to both sides. In Newfoundland, denomi- 
national schools are recognized; and the Government allows a cer- 
tain sum for each child in attendance. In New Zealand and Australia 
all religions are equal before the law. 

In 1888, Leo XIII had condemned the “Plan of Campaign and 
Boycotting” in Ireland but pacified the Nationalists by appointing 
Dr. Walsh archbishop of Dublin. Later the Irish bishops were 
summoned to Leo to discuss the burning subject of Home Rule. At 
the end of the century a diocesan hierarchy was established both in 
Scotland and in India. 


The East 


Japan guaranteed religious freedom in 1889 and converted the 
mandatory Shinto ritual into a patriotic exercise—in which, after 
long delay, the Holy See allowed Catholics to take part. A law was 
passed allowing only natives the right to be bishops. China in 1899 
issued its Edict of Toleration, but shortly afterwards the Boxer 
Persecution broke out in China and Korea. The Moslem country of 
Iran granted religious freedom in 1907. After the Spanish-American 
War the United States readmitted the friars into the Philippines, 
compensated the Church for property losses, and promised to re- 
establish Philippine independence. The new school system, however, 
affected by American philosophy, secularized education. The Taft 
Commission was made the occasion for vicious anti-Catholic propa- 
ganda. In 1902, a native priest, Aglipay, aided by American money 
and influence, founded an Independent Philippine National Church. 


West Indies 


In 1901-02 the Constitutional Convention of Cuba provided for 
religious toleration and Church-State separation; a budding attack 
upon religion was checked by the non-Catholic American repre- 
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sentative, General Wood; compensation was made for Church prop- 
erty seized several years before. Cuba is represented at the Vatican. 
In Haiti the concordat of 1860 is still in force, recognizing Catholi- 
cism as the religion of the majority. The Government supports the 
clergy and pays the salary of the bishops, who are nominated by the 
president and appointed by the Holy See; it tolerates all religions, 
and allots one-tenth of the religious budget to Protestants; it re- 
quires a civil marriage ceremony and permits absolute divorce. The 
Papal nuncio who resides at Port-au-Prince, Haiti, is also accredited 
to the Dominican Republic. Here the law establishes Catholicism 
and the 1884 agreement regulates Church-State relationship. The 
Government pays a minor part of support of the clergy, insisting on 
reviewing the names of bishops to be appointed. All religions are 
tolerated. Priests were frequently elected to public office, and in 
1912 the presidency of the Republic was held for the second time by 
a cleric, Archbishop Nouel, who resigned before his two year term 
expired. In Trinidad the Church retains privileges possessed under 
Spanish rule previously to 1797 and Jamaica guarantees freedom of 
religion. 


Mexico 


When the oppressive religious laws became a dead letter under the 
Diaz Government, the Church at the beginning of the century 
attempted to repair the harm done to religion and education during 
the preceding years. In 1908 the Government resumed diplomatic 
relations with the Holy See. In 1911 a Socialist revolution forced 
Diaz’s resignation. 


United States 


With complete separation of Church and State in America the 
Church grew amazingly. Leo XIII and his successors displayed 
approval for the way of life followed by American Catholics. In 
a letter addressed to Archbishop Gibbons in 1902, Leo XIII spoke 
of the liberty, without special favor, granted to the American 
Church and praised the Catholic schools in America—a Catholic 
school system perhaps unique in the world. In the latter years of 
the nineteenth century the serious question concerning the status 
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of the Knights of Labor in Canada and the United States was 
presented to Leo XIII, and the lawfulness of the group was upheld. 
American bishops were summoned to Rome to confer with Leo on 
the subject of “Americanism,” a fabulous heresy which no Ameri- 
can bishop had ever really held. In this period, the American 
Government was several times in official relationship with Catholic 
ecclesiastical authorities. In 1902, carrying out a decision of the 
Hague Tribunal, Mexico began paying $43,000 annually to the 
Government of the United States for the benefit of the Catholic 
Church in California. These payments represented the interest on 
Mission property and the Pious Fund confiscated in the early nine- 
teenth century by the Mexican Government. Church property seized 
by the Aglipayans in the Philippines was restored to the Catholic 
hierarchy by order of the Supreme Court of the United States, 
1906-07. Serious problems with regard to civil marriage, the con- 
fiscation of Church property, the secularization of cemeteries con- 
fronted the U. S. Occupying Government in Cuba. The American 
Military Governor, General Wood, a non-Catholic, supervised the 
religious question and brought it to a successful solution. With the 
same handling in other Latin-American countries vexatious religious 
problems would not have arisen. 

President Theodore Roosevelt and his successor, President Taft, 
the first governor of the Philippines, showed a friendly spirit to the 
Church. Through American bishops at Rome pleasant exchanges 
were made in May, 1903, between President Roosevelt and Leo 
XIII. Edward White was the first Catholic to be named Chief 
Justice of the U. S. Supreme Court since the nomination of Roger 
Taney seventy-five years earlier. President Wilson (1912-1920), 
judged by his Mexican policy, was not too sympathetic to the 
Church; but at the outbreak of World War One when the Catholic 
hierarchy placed their resources at the Government’s disposal, Wil- 
son recognized the National Catholic War Council as one of seven 
official national agencies. 


End of Period One 


The Third Peace Conference at the Hague never came; the world 
was at war. For war, Pius X had nothing but horror, It was the 
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shock of the outbreak of such a world conflict that hastened his 
unexpected death in Rome, August 20, 1914. His last circular had 
been an appeal for peace, that “those who decided the destinies of 
nations might cherish thoughts of peace.” It is said that one of his 
last acts was his second refusal to the Austrian emperor’s request 
to bless his cause, saying, “I do not bless war; I bless peace!” 


Worutp War ONE To Woritp War Two 
Pope Benedict XV 


At the outbreak of the war, James Cardinal della Chiesa, Arch- 
bishop of Bologna, delivered an address on the attitude and duty 
of the Church during the war. He spoke of how necessary it was 
for the Holy See to observe strict neutrality, to leave nothing un- 
done to. restore peace and good will, and to mitigate suffering. 
Cardinal della Chiesa was chosen as Benedict XV. Della Chiesa 
was the son of a Marquis, and his studies at the Academy of Noble 
Ecclesiastics had led to long service in the Curia both as diplomat 
and economist. He had been abroad as a nuncio’s secretary and his 
genius had attracted the great Cardinal Rompolla; he had been a 
capable Under-Secretary of State and a successful administrator in 
the Archbishopric of Bologna—all of which fitted him to deal with 
the deep diplomacy of an age of chaos. Throughout the war Bene- 
dict carried through the principles enunciated in his pre-election— 
his was an attitude of strict neutrality, repeated overtures to the 
warring parties to effect peace, and continual succor of the suffering. 

In the belligerent countries, where there were differences and 
clashes between Church and State, efforts were generally made 
toward appeasement and contact—on the platform of national unity 
and religious assistance of the army. However, in its Treaty of 
London, April, 1915, Italy inserted a precautionary article exclud- 
ing the Vatican from future peace negotiations, because the Govern- 
ment feared a revival of the Roman Question. Germany tried to 
use the Roman Question to her own advantage against Italy, but 
Cardinal Gasparri, Pope Benedict’s Secretary of State, issued a 
timely declaration that the Holy See intended to solve the ques- 
tion directly with Italy and with the consent of the Italian people. 
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A problem for the Church at this moment was the mobilization 
of the clergy, both because military service was against the pre- 
scriptions of canon law and because parishes were depleted of their 
younger workers when priests and religious were inducted into the 
fighting forces. The conflict between Church and State over this 
elementary point of canon law, a point considered to be founded 
in divine law, in the face of the laic State of the day passed off 
with mild ecclesiastical protests backed by semi-official approaches 
by the Church and practical adjustments and mitigations by par- 
ticular States. Priests and religious were drafted into the sanitary 
services; religious assistance to the soldiers was restored by the 
appointment of bishops and chaplains; but in varying degrees, 
according to the countries concerned, priests and religious remained 
in the active fighting forces. 

The Holy See tolerated the activity of the clergy of each separate 
nation in war propaganda, not only among the army in the field 
but also to rouse the spirit of resistance among the citizenry at 
home. While on both sides the bishops and clergy saw their way 
clear to declare the justice of the war fought by their own par- 
ticular country, the Holy See was urged, but refused, to pronounce. 
Benedict XV wished to make the Vatican not a judge of the 
morality of the war but an instrument of mercy and of peace. 
The governments would not have accepted his pronouncements con- 
cerning the morality of the war just as they refused to accept his 
appeals for peace. As with the letters of the bishops of the in- 
dividual countries concerned, the governments wanted to use the 
Vatican’s proclamation of the justice of their own cause as propa- 
ganda. Though neutral himself, Benedict spoke out, however, when 
the neutrality of others was violated. “The invasion of Belgium,” 
his Secretary of State wrote in a letter to Belgium’s Minister to 
the Holy See, “‘is directly included in the words used by the Holy 
Father when he condemned openly every injustice by whatever 
side and for whatever motive committed.” 

In vain Benedict proposed truce for Christmas Day, 1914, to 
combatant nations. At the beginning of the war, Monsignor Pacelli 
drew up, at the direction of Cardinal Gasparri, a series of notes to 
various governments for the exchange and repatriation of prisoners 
of war. Thus, one organization set up by Benedict met with success 
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and cooperation among the nations. Through agencies in Switzer- 
land and through the labor of neutral priests and bureaus in the 
belligerent countries, prisoners of war were exchanged, the wounded 
were given better help and hospitalization, and families were in- 
formed of the whereabouts of their kin. 

Nor did Benedict XV fail to attempt the part of peacemaker. 
His first attempt in 1916 failed. Toward the end of May, 1917, he 
sent Archbishop Pacelli to Bavaria as Apostolic Nuncio at Munich. 
This nunciature offered the only diplomatic contact between the 
German Empire and the Holy See. The nuncio had definite instruc- 
tions to institute negotiations toward peace. Immediately Arch- 
bishop Pacelli opened conversations with Chancellor Bethmann von 
Hollweg, and in July interviewed Kaiser Wilhelm at his field head- 
quarters near Kreutznach. Both of them expressed a desire to con- 
sider peace proposals. Accordingly, the nuncio advised Benedict XV 
to issue his Nota per la pace. This seven-point peace plan was sent 
on August 1, 1917, to the heads of all the warring nations. It was 
then the task of Archbishop Pacelli to bring about the acceptance 
of the plan by the Central Governments. Though the Kaiser and 
Chancellor had previously expressed interest in the papal efforts, 
though the Reichstag had already adopted the Erzberger peace 
resolutions, both the Kaiser and the military leaders refused to ac- 
cept the mediation of the Holy See. Nevertheless, the nuncio con- 
tinued his representations through August and later, with the new 
chancellor, Georg Michaelis. His efforts were as unavailing as those 
of the other papal representatives who dealt with the Allies. Yet the 
plan of Benedict was basic to the fourteen points of President Wil- 
son, adopted after the German collapse. At that time, too, there was 
no representative of the Vatican at Versailles. Religious prejudice 
was present, however, as in the instance of Wilson’s attitude toward 
Austria. Nor was the Pope invited to send a representative to the 
newly formed League of Nations at Geneva, Switzerland. The con- 
stitution of this League of Nations ignored two fundamental facts: 
European unity is historically bound up with Christian tradition; 
and international agreements must rest and rely upon divine law. 
If the Pope would have been out of place in purely political mat- 
ters, a way of cooperation could have been found through a papal 
diplomat accredited to Geneva. Benedict XV in his encyclical 
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Pacem Dei, May 23, 1920, stated: “To the nations united in a 
league founded on the Christian law, the Chureh will faithfully lend 
her active and eager cooperation in all their undertakings inspired 
by justice and charity.” On April 7, 1922, in his letter Con vivo 
piacere a new Pope was to express his lively joy regarding the 
League’s sessions at Geneva. The League of Nations, despite all its 
idealism, left God and religion outside. 

In the midst of the war, the Codex Juris Canonici was published. 
With the approval and encouragement of his Holiness, The Catholic 
Union of International Studies was founded in 1919 to help form 
a Christian juridical mind in international affairs and to support 
the just attempts of creating understanding among peoples. Bene- 
dict issued two encyclicals in behalf of the starving children of 
Europe: Paterno iam diuw on November 24, 1919, and Annus iam 
plenus on December 1, 1920. On January 9, 1920, Pope Benedict 
XV received Herbert Hoover in audience and praised him for his 
relief work in devastated Europe. 

In the post-World-War-One period, Catholics of the various con- 
tinental countries and those of Southern Ireland took a wider and 
more responsible part in public life. The Italian Catholics, after 
having obtained from the Vatican the promise that the non expedit 
should be raised (it was finally abolished by Benedict in 1919) 
formed a party with a public manifesto issued January 18, 1919, 
taking the name of Italian Popular Party. This was soon followed 
by the Bavarian Popular Party, the Social-Popular Party of Spain, 
the Czech Popular Party, the Popular-Democratic Parties of Poland 
and Lithuania, and later the Popular-Democratic Party of France. 
An International Secretariat of Democratic Parties of Christian 
Inspiration was set up with headquarters in Paris. These parties, 
with civil and political liberties won and questioned by none, were 
_ more independent of the hierarchy than before the war, and their 
chief social aim was reform of the State which was now unfor- 
tunately tending toward totalitarianism. 

Pope Benedict’s XV’s last words on January 22, 1922, were typical 
of his reign, “We offer our life to God on behalf of the peace of the 
world.” One country at least appreciated the labors of Benedict; 
and, while he still lived, a statue to his honor was erected by the 
Mohammedans of Turkey. 
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Pope Pius XI 


On February 6, 1922, Ambrose Damien Achille Ratti accepted the 
honor of the papacy. Spoke the new pontiff: 


. . . Pius is a name of peace. Desirous of devoting my efforts to the 
attainment of world peace I choose to be called Pius XI... . I desire 
that my first blessing, as an earnest of that peace for which humanity 
longs, should go forth not only to Rome and to Italy, but to the 
furthest limits of the earth. I shall impart my blessing from the ex- 
terior of Saint Peter’s. 


No pope had appeared on Saint Peter’s balcony for fifty-two 
years. One of the two desires indicated in his acceptance talk, the 
negotiation of peace with Italy, Pius XI accomplished; the second, 
world peace, was a superhuman task. In matters of principle Pius 
was staunch; in administration he tried to follow a spirit of 
pacification and conciliation. Papal prestige increased in the diplo- 
matic world. The flocks of the fold gathering to the arms of their 
Holy Father during the Holy Year of 1925 demonstrated to the 
world powers the Pope’s power in the spiritual field. Upon the 
resignation of the great Secretary of State, Cardinal Gasparri, Pius 
XI appointed Eugenio Pacelli as Cardinal Secretary for Vatican 
State on February 7, 1930. Pius engineered eighteen concordats and 
accredited forty-one representatives to the Holy See. These newer 
concordats demanded less of the Holy See, some of them allowing 
the Church a notable degree of freedom, especially in the field of 
education. Pius XI was the first Pope to address Roman Catholics 
throughout the world by radio. His frequent messages, thirty en- 
cyclicals, and long list of agreements with governments had a pro- 
nounced effect on international relations, particularly during the 
last four or five years of his reign. To him fell the relentless fight 
against the new totalitarian Communist, Fascist, Nazi State with 
its atheism, narrow racial creeds, anti-Semitism, persecution. On 
May 3, 1932, in his encyclical Caritate Christi compulsi, Pius ob- 
served: “The man who in every nation prays to the God of peace 
does not make a God of his own nation.” Pope Pius XI made 
Catholic Action the apple of his eye. Under Pius XII during the 
decisive elections of the 1940’s this same Catholic Action was to 
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reap a rich reward. Pius XI confirmed its character as a lay aposto- 
late in dependence on the hierarchy and promoted its formation in 
all countries making it a matter for consideration in concordats. 
In the field of education and marriage, Church and State had come 
to grips. The assault on cultural traditions of Christendom came 
largely as a result of the non-Christian education so widely spread 
in the preceding generations. Never before had so many been taught 
to doubt or disbelieve; never before were honor, wealth, and com- 
fort within such easy grasp of the materialist. In his encyclical of 
December 31, 1929, Rappresentanti in terra, Pius XI fought for 
Christian education of youth. Morals in marriage had fallen low in 
the modern State with divorce, birth control, infidelity, eugenics, 
and sterilization. Such abuses occasioned the encyclical Casti con- 
nubu, December 31, 1930, which was concerned with Christian 
marriage in the adverse conditions of modern marital immorality. 
On May 15, 1931, in the solemn and imposing commemoration of 
the anniversary of the Leonine encyclical Rerum novarum, in 
which many foreign delegations took part, Pius XI promulgated his 
complementary encyclical Quadragesimo anno. The two taken to- 
gether form a code of Catholic social teaching. On October 2 of 
the same year, Nova impenda followed; it treated the economic 
crisis, unemployment, and increase of armaments. During this time 
America was in the slump of one of its worst depressions. For a 
solid people a solid priesthood is needed, so on June 29, 1936, Pius 
issued his encyclical on the Catholic Priesthood. Practically all the 
messages of the last year of Pius’ life were pleas for the preserva- 
tion of peace: his last words on February 10 in Vatican City, 
“Peace ... Peace of Jesus” were the final echo of the purpose 
which had dominated his pontificate. 


Germany 


After the First World War, Germany was in a state of conflict 
and chaos. The Leftists gained control. Early in 1919, during the 
Spartacist outbreak, the papal nunciature in Munich was sprayed 
with machinegun fire; and the Nuncio, Archbishop Pacelli, was 
threatened with a pistol at his heart. By August, 1919, Germany 
was partially pacified through the Confederated Republic and Con- 
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stitution of Weimar. In 1920, the Catholic Centrist, Erzberger, was 
assassinated. The Holy See was eager to establish relations with 
the whole of Germany, and against all opposition transferred the 
apostolic nunciature to Berlin. Concordats were signed with Bavaria, 
March 20, 1924; Prussia, July 14, 1929; and Baden in 1932. The 
international relations problem in Germany, with its European 
pressure on the Reich and the failure of the democratic system, 
opened the way for Adolf Hitler. In January of 1933, the National 
Socialists (Nazis) obtained a majority and President von Hinden- 
burg was forced to invite Hitler to form a cabinet. Shortly after 
Hitler became chancellor of Germany, the Reichstag was burned; 
and this gave him a pretext for banning all political opposition. By 
March 23, the Weimar Constitution was scrapped; and Hitler’s 
dictatorship and the Nazi superman program began. In national 
reorganization it was deemed advisable to draw up a revised con- 
cordat between the Vatican and the Third Reich. Cardinal Pacelli 
under direction of Pius XI, and Franz von Papen under direction 
of Hitler drew up the terms of agreement. The concordat was ready 
for signature July 8, 1933. Pius consented to the dissolution of the 
German Catholic Center Party on condition that the German Gov- 
ernment would respect Catholic religious rights. This new concordat 
did not abrogate the three earlier concordats with Bavaria, Prussia, 
and Baden but supplemented them. Within two years the German 
bishops, Cardinal Pacelli, and Pius XI were charging the Nazi 
Government with violations of the concordat, and were condemn- 
ing the neopagan and totalitarian ideology of the Nazis. In 1935 
the Government revealed its aim of uniting all Christian denomina- 
tions into one national church. In 1937 Church-State relationship 
became more acute: Catholic priests were punished for giving their 
people instructions contrary to Nazi policy on eugenics and sterili- 
zation; printing presses were seized for printing the letter of the 
pope, Mit brennender Sorge (March 14, 1937), an encyclical which 
attacked abuses of the Nazi administration; Catholic religious, 
charged with trumped-up offenses against morality, were punished 
without fair trial; Catholic schools were suppressed and religious 
instruction eliminated from public education. In August, 1938, the 
Catholic bishops at Fulda issued a joint pastoral letter complain- 
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ing that loyal Catholic citizens were deprived of the rights enjoyed 
by their fellow-countrymen. The Government only intensified its 
policy of Catholic repression. 


Austria 


Ignaz Seipel, a priest, was made Chancellor in 1922. Extremists, 
internal difficulties, and German Nazis prevented any satisfactory 
political program. He improved his country economically, but had 
difficulty in squashing a Communist outbreak. In 1932, the next 
Chancellor, the Catholic Dollfuss, was opposed by both Com- 
munists and Nazis; but, backed by the Catholic hierarchy and 
Italy and Hungary, he kept control and adopted a new constitu- 
tion in 1934. A concordat with the Holy See guaranteed freedom 
of Catholic worship with the proviso that in the nomination of 
bishops the Government should be consulted with regard to pos- 
sible political difficulties. That July, the Nazis assassinated Dollfuss. 
Kurt von Schuschnigg, the next Chancellor, tried to make himself 
independent of Italy, and to work out a modus agendi with Ger- 
many without endorsing Hitler. Warring elements internally dis- 
rupted Austria. In 1936 the Treaty of Friendship was signed with 
Germany opening the door for Nazi fifth-columnists, and shortly 
afterwards the Holy See withdrew its nuncio. In 1938 the Nazis 
took over, and oppression of Catholics was extended to a new Nazi 
acquisition. 


Hungary 


Hungary became a republic in 1918; and almost immediately, 
Bela Kun, the Jewish Communist, formed a Soviet Government 
which executed bishops and priests, and appropriated ecclesiastical 
property. A union of Catholics and Protestants overthrew the Com- 
munists; and, despite the protests of the Catholic hierarchy, re- 
taliated with a savage anti-Semitic persecution. In 1928 a concordat 
was signed with the Vatican, and the new monarchy of Hungary 
still maintained a representative at the Vatican; but the Hungarian 
bishops fruitlessly protested against the secularization of education. 
Hungary allied herself with Hitler in World War II. 
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Czechoslovakia 


Czechoslovakia became an independent republic in 1918. An at- 
tempt was made to confiscate Church property and to make civil 
marriage compulsory, and only the well organized Catholic Parties 
prevented the Government from pursuing its hostile policy further. 
Racial discrimination was rife; and Father Hlinka, leader of the 
Slovak Party, fought till his death in 1938 for a division into two 
autonomous States. The Government was unfriendly to Catholic 
Ruthenia, handing over a number of churches to the Orthodox; 
but it abandoned this policy (partly to appease Poland), and in 
1928 arranged a modus vivendi with the Vatican. 

In 1920 the archbishop of Olmiitz in Moravia was elected to the 
national senate; the following year a papal monsignor was admitted 
to the cabinet, and the Government exchanged representatives with 
the Holy See. A compromise was reached with regard to education; 
diocesan jurisdictions were arranged to conform to political bound- 
aries; religion was included in the school curriculum. The Govern- 
ment was given voice in the nomination of bishops and agreed to 
pay the salary of the clergy provided they be citizens and take an 
oath of allegiance to the State. Non-Latin parts of the Church 
services were to be in the national language. 

Hitler annexed the German Sudeten in 1938 and set up his “Pro- 
tectorate of Bohemia-Moravia,” crippling Catholic education by 
withdrawing financial support. President Benes fled, set up his own 
Government-in-exile abroad, and came back to power in 1945. With 
the beneplacitum of Hitler, Slovakia became an independent re- 
public with Monsignor Tiso as president; the Government estab- 
lished diplomatic relations with the Holy See. 


The Russian Empire 


In 1915 a nucleus of the future Communist International was 
formed at Zimmerwald, Switzerland, at a conference of European 
Socialists who opposed what they called the “imperialist war.” In 
1917 a revolution in Russia forced the abdication of Czar Nicholas 
II. The “Provisional Government” established was forced to share 
its power with the workers’ councils (soviets). The Government’s 
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attempts to continue the war against Germany were denounced by 
the Bolsheviks. The disillusionment caused by the First World War, 
plus the failure of the Government to institute real reforms, made 
it possible for the Bolsheviks to take power in November and 
proclaim a new Government of the “Council of People’s Commis- 
sioners,” which denounced the Orthodox Church. At Brest-Litovsk 
in 1918 a separate peace was made with Germany, and the old 
Russian Empire was divided into six political realities: the Union 
of Soviet Socialist Republics and the five new independent States 
of Poland, Lithuania, Latvia, Estonia, Finland. The five latter, 
except Finland, made concordats with the Holy See; and all five 
sent representatives to the Vatican. The new Soviet Government 
executed the former czar and his whole family to prevent their 
escape to Siberia, where a “white” Russian Government had been 
set up by Admiral Kolchak. The next year, 1919, the Communist 
International, which united the radical Marxist parties throughout 
the world with the Russian (Bolshevik) Communist Party, was 
organized in Russia. Meanwhile, the Russian “Reds” waged a civil 
war with the “White” Russian armies. 

In 1920, the Catholic Bishop de Ropp of Vilna, expelled by the 
Czar in 1907, returned and organized a movement for reuniting the 
Russians with the Church. The Soviet Government encouraged the 
project, perhaps as an aid to destroy the old Orthodox Church. Pope 
Benedict XV sent a relief mission to save Russian children from 
starvation. Then the Communistic dictatorship of Lenin and 
Trotsky began its official atheism. The Soviet Government began 
“liquidating” the clergy on charges of treason and began destroying 
religion. Church property was confiscated; ministers of religion 
were deprived of citizenship; education became professedly atheistic. 
In 1922 Pope Pius XI tried in vain to influence the European 
powers to refuse recognition of the Soviet Government unless it 
established freedom of religion. In 1930 Pope Pius XI published a 
protest against official sacrilegious outrages. Until his death Pius 
was an uncompromising opponent of Communism and in his en- 
eyclial Divini Redemptoris of March 19, 1937, he condemned Com- 
munism as the common enemy of all Christians. The new Soviet 
constitution of 1936 made some concessions to private religious 


188 LAW AND GOVERNMENT 


worship, but still forbad religious “propaganda” and religious in- 
struction of persons under eighteen years of age. 

In the new State of Poland boundary disputes in 1920 led to a 
Russian invasion. The Red army was badly defeated near Warsaw 
by the Poles under Pilsudski and Sikorski. During this Bolshevik 
invasion, when most of the embassies withdrew from Warsaw, the 
Nuncio, Archbishop Achille Ratti, remained and carried on his 
work of conciliation and of succor. Pope Benedict XV sent him the 
pallium; the Poles regarded him as a hero and decorated him with 
the Order of the White Eagle; and the university enrolled him 
among its doctors. On March 21, 1921, the Treaty of Riga estab- 
lished a boundary acceptable to both parties, and it remained un- 
disturbed till 1939. Previous to the Polish victory, after investigation 
by the Nuncio, Monsignor Ratti, Rome had coordinated ecclesi- 
astical and political boundaries creating an archbishopric in Vilna 
and a bishopric in Upper Silesia. Monsignor Ratti had been chosen, 
too, by the Interallied Commission to act as high ecclesiastical 
commissioner in the plebiscite of Upper Silesia by agreement of both 
Polish and German Governments. The Polish Government arranged 
a concordat with the Vatican in 1925 after their former nuncio had 
become Pius XI. 

Soon after its establishment in 1918 the Lithuanian Government 
took over all land in excess of two hundred acres, including Church 
lands, and parcelled them out in small lots to peasants. After the 
loss of Vilna to Poland in 1923, a “provisional capital” was set up 
at Kovno. Lithuania engineered its concordat with the Vatican on 
June 4, 1927. For some years the republic had been controlled by 
Leftists who leaned toward Communism and anticlericalism; but 
the new constitution of 1928 established religious equality and pro- 
vided that religious instruction should be given in public schools to 
those children whose parents requested it. In 1937 the United 
Center of Lithuanian Catholics called for the redistribution of 
Church property in order “to end social differences between the 
clergy and laity.” Later the same year the Government announced 


plans for the establishment of almost sixty thousand new farms by 
1941, 


TWENTIETH CENTURY CHURCH-STATE RELATIONSHIP 189 


The Balkans 


At the end of the First World War, the constitution of the newly 
organized “Kingdom of the Serbs, Croats, Slovenes” provided for 
the rights of racial minorities and endorsed the concordats pre- 
viously effected between the Holy See and Hungary (1885), 
Montenegro (1886), and Serbia (1914). In the old Kingdom of 
Serbia the Orthodox Church had been established and conversions 
to Catholicism forbidden, and the Government allowed no Catholic 
church in Belgrade. The 1914 concordat made matters more favor- 
able to Catholics. Nevertheless, the favor of the Government for 
the Orthodox Serbs antagonized the Catholic Croats and Slovenes. 
The Slovenian translation of the Roman Ritual was authorized by 
the Holy See for the Slovene clergy in all parts of the country. In 
1931 the new State of Yugoslavia established equality of Serbs, 
Croats, Slovenes, and for all religions. In 1938 the Orthodox Church 
prevented the ratification of a concordat with the Holy See by ex- 
communicating the President and influencing the Premier. The 
Croats forced the Premier to resign and set up an autonomous 
Government at Zagreb. 

In Bulgaria after the First World War the Socialists gained con- 
trol and confiscated Church property. In 1930 King Boris married 
Princess Giovanna of Italy with the usual cautiones (promises that 
the parties make that no injury will be done to the Catholic faith 
and morals of the Catholic party and the offspring) in the Catholic 
Church. Violating the pledge, the couple repeated the marriage 
ceremony in the Orthodox Rite at Sofia. In 1933 the first child was 
baptized in the Orthodox Rite, and this drew an official protest from 
the Vatican. Assuming dictatorial powers in 1934, Boris allied him- 
self with Hitler in 1941. In neighboring Greece in 1938 General 
Metaxes, the dictator, undertook to cripple the Catholic Church. 

Religion and race were identified in each of the groups which made 
up Rumania’s population. The Government recognized two major 
and seven minor cults. The major cults with special privileges were 
the Rumanian Orthodox, the dominant religion of the country, and 
the Rumanian Uniat. Catholics of the Latin and other rites formed 
a minor cult. The Government paid the salaries of the Rumanian 
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Orthodox clergy and subsidized the other clergy. The bishops of the 
two major churches were members of the national senate, ex officio, 
and the bishops or heads of the other churches possessed that privi- 
lege only when their flocks numbered two hundred thousand. Bishops 
had to be endorsed by the Government and were obliged to take an 
oath of loyalty to the State; ministering priests had to be citizens 
of Rumania. The concordat of 1927 was unilaterally amended by 
the Vatican in 1928 so that Uniat priests might not minister in 
Latin churches and vice versa; and so that fathers of children of 
mixed marriages might ignore pre-marital religious agreements. The 
law allowed the conversion of the Orthodox to the Church through 
a simple civil process. The Catholic Magyars of Transylvania re- 
senting their forced incorporation into the Kingdom of Rumania 
never became reconciled to the change from the earlier times when 
Catholics had precedence over the Orthodox. The Magyar bishops’ 
opposition to the Government relaxed in 1932 when the Government 
restored the Magyar bishops to their previous ecclesiastical status 
and compensated for their confiscated churches and schools. How- 
ever, the Magyars still resented the compelled attendance of their 
children in Rumanian schools. 


France 


The patriotism and devotion of Catholics during World War I 
did much to reestablish them in favor. Clerical immunity had been 
abolished by the Third Republic and priests and religious were 
drafted into the army. The example of the popular and famous 
Catholic generals and the heroism of the French fighting clergy 
stimulated the favorable reaction toward Catholicism. In the post- 
war reconstruction religious differences were overlooked. The con- 
ciliatory attitude of Pius XI toward the French Government 
resulted in the re-establishing of the nunciature at Paris and gave 
the Church a legal status not possessed since the abrogation of the 
concordat in 1905. Religious communities resumed their work. 
Except for the brief periods when the radical, Herriot, carried on 
his anti-clerical campaigns in 1924 and 1932, the Church remained 
at peace. More than once the Holy See supported the Third Repub- 
lic. In 1926, Pope Pius XI censured certain writings of Charles 
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Maurras, the monarchist leader, which combined doctrinal errors 
with political theories; and the Holy See also proscribed L’Action 
Francaise. Many, lay and clerical, hedged and disobeyed; but their 
harmful activity died down in time. Soon after his coronation Pius 
XII lifted his predecessor’s ban on L’Action Francaise as the paper 
had eradicated the policy for which it had been condemned. In the 
pre-World-War-Two period left-wingers united in anti-clericalism, 
while Catholics remained divided. 


Spain 


Plans were laid down in 1921 to establish a Soviet Republic in 
Spain. Leftist propaganda belittled everything connected with 
Spanish traditions or the Catholic religion, and campaigned against 
the Catholic schools. In 1923, Alfonso XIII set up a dictatorship 
under Primo de Rivera. Communism was driven underground and 
spread. Primo de Rivera resigned in 1930; the next year the Leftists 
declared Spain a republic and drew up a constitution under Russian 
influence. The new Republic disestablished the Church, confiscated 
Church property, discontinued the salaries of the clergy, expelled 
the Jesuits, forbad Catholic communities to carry on educational 
work. An epidemic of anti-Catholic violence broke out. Popular 
reaction defeated the Radicals in the next election, the Catholic 
Popular Action Party holding the balance of power. A program of 
solid social legislation was undertaken. The Reds, then, swung into 
their terrorist campaign killing the clergy, burning churches, calling 
a general strike, and fomenting an uprising in Catalonia. In fifty- 
seven months a rash of revolutionary uprisings changed administra- 
tions of the Republic twenty-eight times. On June 3, 1933, in 
Dilectissima Nobis, Pius XI wrote about the unjust conditions to 
which the Church was subjected in Spain. In 1936 President Zamora 
announced general elections for February 16. Though they had the 
smaller share of the popular vote, the Radicals won a majority in 
the Government. New outrages were perpetrated against churches 
and convents and newspaper offices and factories. Sotelo, a very 
prominent Catholic deputy, issued warning to the Government in a 
speech, and was assassinated by uniformed men. The Holy See pro- 
tested to Madrid but received no reply. The army under Franco took 
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up arms against the Government, and thus a civil war broke out in 
July, 1936. Pius XI’s stand on Communism, and the anti-clericalism 
in the Spanish Republican Government, led him to espouse the cause 
of the insurgents under Franco, who had not ceased to protect the 
Church at the same time as he made use of the Church. The Loyalist 
Government’s forces murdered more than 15,000 priests and at least 
as many nuns; they wantonly destroyed hundreds of churches and 
convents; and brought Catholicity almost to a standstill in the 
Madrid jurisdiction. The Madrid Government sanctioned the Basque 
Republic, previously refused legal recognition, and gained the sup- 
port of this strongly Catholic but extremely nationalistic race; and 
the Basque President accused the Nationalists of cruel and sacri- 
legious reprisals. In February of 1938, Franco, then in control of 
the greater part of Spain, set up his Nationalist Government and 
published a program of reconstruction. Among other principles he 
stood for repeal of anti-clerical legislation and a renewal of Spain’s 
traditional faith. In March of 1939 the Madrid Government sur- 
rendered. With General Franco as Premier, the Grand Council of 
the Falange Tradicionalista came into being. Catholicism became 
the State religion, religious bodies regained legal status, confiscated 
property was returned, religious instruction was restored, and pri- 
mary education was made compulsory and free. 


Portugal 


In 1924 Portugal was on the brink of bankruptcy. The military 
dictatorship of 1926 drove out the Communists, took control of 
labor organizations, established a single political party, and placed 
control in Dr. Oliveria Salazar, a Catholic professor of political 
economy at Coimbra. Following a policy in agreement with Cath- 
olic political principles he balanced the budget, restored national 
credit, launched an era of prosperity. In 1929 Portugal ratified a 
concordat with the Holy See. This settled an ancient controversy 
about ecclesiastical jurisdiction in the former Portuguese colonies 
of India by providing that succeeding bishops of Bombay be alter- 
nately English and Portuguese prelates. In 1934 the constitution 
established freedom of religion by law, entrusted the spiritual care 
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of the people to the Catholic Church, arranged an educational sys- 
tem of collaboration between Church and State. 


Italy 


Want of an individual territorial property hampered the freedom 
of the Holy See’s relations with the world at large during World 
War One. Benedict XV entered a protest against this situation, and 
demanded a solution to the Roman Question. No sooner had war 
ended than Benedict XV lifted the ban against receiving in the Vati- 
can the heads of reputedly Catholic States when they visited the 
Quirinal. The war had agitated Socialistic activity, but the Catholic 
Popular Party founded by the Sicilian priest, Don Sturzo, came to 
the Government’s aid. In 1922, apparently requested by the Holy 
See, Sturzo withdrew from political life. Benito Mussolini, the 
Fascist leader, crushed the Radicals and Freemasons, destroyed the 
Mafia, “marched on Rome,” assumed dictatorial powers in 1924, 
and set up a totalitarian State in 1926. He legislated in favor of 
the Church, and in 1926 expressed the wish to solve the Roman 
Question. There followed a period of strictly secret negotiations. 
On February 11, 1929, the Lateran Treaty was negotiated, finally 
settling the Roman Question which had for sixty years disrupted 
Church-State relations in Italy. The treaty, a concordat, and a 
financial convention were signed for the high contracting parties by 
Cardinal Gasparri, papal Secretary of State, and Mussolini, repre- 
sentative of King Emmanuel III. Upon ratification of the treaty, 
diplomatic relations were established by accrediting an Italian 
ambassador to the Holy See and an apostolic nuncio to Italy. The 
treaty is recognized in international law; and the reigning pontiff 
is ruler of the newly created, sovereign, independent Vatican City 
State. The area of the Vatican City is about 108.7 acres, excluding 
the papal estate of Castel Gondolfo and certain basilicas in Rome 
which are extraterritorial; executive powers are exercised by a 
governor responsible to the Pope. Catholicism was declared the 
official religion of Italy, and civil law was to be brought into ac- 
cord with canon law. The chief provisions of the concordat con- 
cerned matrimony: suppression of civil marriage for Catholics, 
Church jurisdiction over the marriage bond, prohibition to intro- 
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duce divorce; religious teaching in the public school curriculum; 
freedom of education and recognition of Catholic education institu- 
tions; recognition of Catholic Action; reorganization of Church 
endowments and public worship endowments; abolition of the 
State’s control through the erequatur and special taxes on benefices; 
recognition of religious orders; abolition of the right of patronage 
and regulation of clerical appointments by means of agreement of 
religious and civil authorities; and the introduction of a loyalty 
oath to the State to be taken by bishops. On March 9, 1929, Pope 
Pius XI received the entire diplomatic corps accredited to the Holy 
See to receive from them congratulations from the nations of the 
world on the settlement of the Roman Question by the Lateran 
Treaty. More than seventy diplomats representing about thirty- 
five countries assembled before his Holiness in the throne room. 
The plebiscite of March 24, 1929, corrected or completed, accord- 
ing to various opinions, that of October 2, 1870. 

At times there was public opposition between Benito Mussolini 
and Pope Pius XI. In 1931 the public claim of the Fascist Party’s 
general secretary and the Fascist newspaper that there was no room 
in Italy for Catholic Action created a near crisis. In a radio broad- 
cast Mussolini crudely commented on the Pope’s reply. Pius XI 
answered this with one of his most important encyclicals Non 
abbiamo bisogno (concerning Catholic Action) on June 29, 1931. 
Monsignor Spellman smuggled the document past the Fascist 
guards, flew out of the country, and published it in France. Favor- 
able world reaction to the papal pronouncement brought about 
public silence in Italy on both sides. Private parleys, however, 
eventually recognized the Church’s right to educate her youth. 
Further applications and interpretations of the Lateran Treaty 
were summarized in the so-called “Reconciliations” signed in the 
summer of 1931. Mussolini then made his first official visit to the 
Pope, and peace was patched up till the Fascists invaded Ethiopia 
in 1935. Pope Pius, then, displeased the Fascist press by proclaim- 
ing all wars of conquest unjust wars. An open rupture was pre- 
vented, and Pius limited his activity to trying to localize the war. 
In 1938 Mussolini announced his new anti-Semitic policy and Pius 
XI, thereupon, assailed all racial theories as anti-Christian, con- 
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demned Mussolini’s decrees as heretical, and encouraged Catholic 
Action to resist them. 


British Empire 

A British legation—the first accredited British representation to 
the papal court since the seventeenth century—was established at 
the Vatican in 1915. The Catholic Relief Act of 1926 annulled many 
of the legal disabilities of Catholics; but Catholics are still excluded 
from a few high offices, and the Act of Settlement under William, 
excluding from the throne anyone who is a Catholic or married to 
a Catholic, is still in force. Both the abdicated Edward VIII and 
his succeeding brother, King George VI, maintained a friendly at- 
titude to Catholics. In 1922, when Ireland separated, the Church’s 
influence was weakened in the House of Commons. The existence 
of the Catholic hierarchy in England is still officially ignored: 
when George VI was crowned in 1937 the Home Secretary rejected 
the loyalty address of the Catholic bishops because “the signature 
of the bishops cannot be recognized in official communications.” 

The British Bases of Gibraltar, Malta, and Gozo are mainly 
Catholic. The bishop of Malta ranks immediately after the gov- 
ernor; and canon law has the force of civil law on the island. Civil 
and eeclesiastical authorities clashed in 1929 when a monk of Malta, 
who had been engaged in political activity, was ordered to Italy by 
his superiors. The governor, a Catholic, blocked the monk’s de- 
parture on the grounds that no foreign authority could force a 
British subject to leave British territory. The two bishops of Malta 
and Gozo instructed their people to express their opposition in the 
next election. The governor postponed the next election. A royal 
commission investigated, criticized the governor, and ordered the 
election. 

The 1916 Irish Easter Rebellion led by James Connolly and 
Padraic Pearse failed. The leaders were executed by the British. 
In 1921 Ireland was partitioned into the six counties of the North, 
a member of the United Kingdom; and the twenty-six counties of 
the South, established as the Irish Free State. Gerrymandering of 
the Catholic counties of the North made the influence of the 
Northern Kingdom predominantly Protestant, the Catholic side 
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becoming politically impotent. In its new constitution of 1937 Eire 
made Church and State separate and independent of each other; 
rights and privileges were granted to all despite religious beliefs. 
The constitution claimed jurisdiction over the whole island, with 
the proviso that it would extend only to the Irish Free State till 
the whole Island is de-partitioned. Meanwhile Prime Minister de 
Valera urged the British Government to prevent persecution of 
Catholics in Northern Ireland. An Irish Minister resides at the 
Vatican and the Holy See sends a nuncio to Dublin. On Easter of 
1949, Eire severed her last connection with the British Kingdom. 


Lowlands 


Under clerical leadership the Catholic Union of Workingmen and 
the Catholic Dutch Peasant League became influential in the 
Netherlands; and, allying with the Protestants, they soundly de- 
feated the Socialists in 1909. From 1915 to 1925 the Government 
maintained a legation at the Vatican. The Education Law of 1920 
ended the struggle for religious education. Religious elementary 
schools have the same status as State schools with regard to sub- 
sidies for books, equipment, and salaries. In religious high schools 
the State pays three-quarters of the expense. The Socialists made 
the Vatican legation an issue in 1926, and, aided by Liberal Prot- 
estants, they brought about the recall of Dutch representation at 
the Holy See; but in 1944 the Dutch again reopened representa- 
tion at the Vatican. 

In Belgium, from the beginning of the century, there were anti- 
clerical movements at times, as well as occasional disorders by 
Communists and Fascists. In 1919 the Government passed a law 
guaranteeing equal subsidies to private religious schools and to 
public schools on the condition that a certain minimum standard 
be observed. Religious instruction is given in primary schools except 
to those children whose parents take exception. The Government 
tolerates all religions, and pays the salaries of Catholic pastors. 
After a rash of strikes and labor quarrels, Dr. Van Zeeland, Cath- 
olic Director of the Institute of Economic Science at Louvain, was 
called to make a coalition cabinet. He established good relations 


TWENTIETH CENTURY CHURCH-STATE RELATIONSHIP 197 


and announced the future Belgian policy to keep Belgium free from 
further alliances. 

In the Grand Duchy of Luxemburg Communists caused trouble 
but were checked by the well organized Christian Socialists. 


Remaining European States 


In Switzerland the only exception to religious freedom guaranteed 
by the constitution is the exclusion of Jesuits from the country and 
the prohibition by law of the foundation of new religious orders. 
The Capuchin Order is strong and enjoys the favor of the State. 
Around the beginning of the century Norway had already removed 
the legal disabilities of Catholics, and admitted all religious orders 
save the Jesuits. Sweden has almost removed Catholic restrictions, 
but there are still some limitations with regard to religious orders 
and their freedom to teach. Finland in 1920 was made a Vicariate 
Apostolic. In these countries Protestantism is established or enjoys 
favor of law. 


Mexico 


Calles, the Mexican President of the 1920’s, established a schis- 
matic church; and enforced the anti-religious laws with severity. 
In 1926 all foreign priests were expelled. Pope Pius, on November 
18, 1926, in his encyclical Iniquis afflictisque, lamented the laws but 
forbad the establishment of any nominally Catholic political party. 
After the Government had abolished liberty of education and of 
the press and had tried to make the Church dependent on the State, 
the bishops of Mexico issued a joint pastoral of protest. The Gov- 
ernment ignored a petition signed by two million citizens; killed 
clergy and civilians, and caused the armed and unsuccessful upris- 
ing of the Cristeros. In 1926 the hierarchy of the United States 
issued their joint pastoral protesting the Mexican Government’s 
persecution of religion. Dwight Morrow, U. 8. Ambassador to 
Mexico, unofficially helped effect a Church-State agreement in May, 
1928. Churches were reopened with the pitifully meager number of 
priests limited by law; religious instruction was made illegal ; priests 
were forbidden to teach catechism in private homes; and seminaries 
were prohibited. In 1931 the apostolic delegate was expelled. Pius 
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XI, on September 29, 1932, in his second encyclical (Acerba anim) 
again showed his deep concern about the evil condition of Ca- 
tholicism in the Mexican Republic. In 1934 the Government decreed 
confiscation of all property that had at any time served as rectory, 
seminary, school, convent, or place of worship. General Calles an- 
nouncing his plan to “take possession of the conscience of the chil- 
dren” by control of education, imposed a program of sexual and 
atheistic instruction on the schools. The U. S. Ambassador to 
Mexico, Josephus Daniels, publicly praised Calles’ speech and roused 
sharp American Catholic criticism. Alternating in office with Obre- 
gon and dominating the three brief presidencies which followed 
Obregon’s murder in 1928, Calles was virtually dictator till 1935, 
when he lost political control to President Cardenas and left 
Mexico. In 1929 the Vatican had concluded an agreement with 
Mexico which permitted the Church to resume religious services. 
The Mexican bishops in 1936, in a pastoral letter, forbad parents 
to send their children to the Socialistic Government schools. Car- 
denas used his influence to lessen restrictions against priests and 
worship. On March 28, 1937, Pius XI issued his third encyclical 
dealing with conditions in Mexico, Firmissimam constantiam. 


Central and South America 


All six Central American States have representatives at the 
Vatican, and all except Panama have concordats with the Holy See. 
In Guatemala, Church and State are separated; public education is 
secular; and religious orders are prohibited. Nicaragua’s new 1931 
constitution separated Church and State; but the Government helps 
support Catholic schools. By its new constitution of 1936 Honduras 
guarantees freedom of religion, but forbids religious orders and con- 
gregations. In El Salvador, Catholicism is established; in Costa 
Rica all religions are free; in 1942 the congress repealed the law 
excluding certain religious orders. Panama’s constitution of 1904, 
amended in 1928, established freedom of worship, recognized the 
Catholic Religion as that of the majority of its citizens, and pro- 
vided for Government aid to the ecclesiastical seminary and to the 
Indian missions. The Government was paying annual indemnity for 
Church property previously confiscated by Columbia, the country 
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from which Panama had separated, but discontinued the payments 
in 1915. The anti-clerical party has succeeded with legislation un- 
favorable to religious education. 

To ameliorate the Latin American situation, Leo XIII had con- 
voked a Latin American Council in Rome in 1899. Pius X in his 
encyclical Lacrimabili statu, June 7, 1912, called for a raising of the 
miserable status of the Indians in Latin America. 

As in Central America, Church-State relationship in the South 
American States followed a general pattern. South Americans are 
nominally dominantly Catholic; masonry was powerful and anti- 
clerical movements frequent. In this period between the World Wars 
there was a general adoption of new or amended constitutions. 
Liberals advocated separation of Church and State, and many Cath- 
olics believed this might be the better arrangement. With the ex- 
ception of Paraguay all the States have a representative at the 
Vatican; and by agreement with the Holy See several have a voice 
in the nomination of bishops. In the five republics of Argentina, 
Paraguay, Venezuela, Bolivia, and Peru the Church is subsidized. 

The amended constitution of 1926 claims the right of patronage 
and exequatur for the president of Argentina. In 1923 Pope Pius 
XI refused the president’s nominee to the see of Buenos Aires, 
which then remained vacant for two years. Whether or not the 
constitution establishes the Church is still debated. In 1904, re- 
ligious instruction was prohibited in public schools even after school 
hours unless expressly requested by parents. The Church controls 
about five percent of the total school enrollment. The State sub- 
sidizes the seminaries and Indian missions and partially supports 
the higher clergy, but parochial priests are dependent upon the 
faithful. 

Political conflicts in Uruguay in the first part of this century led 
to a new constitution in 1919 and the disestablishment of the 
Church. The president was anti-Church. A strong non-clerical Cath- 
olic party helped in drafting the 1933 constitution, which was 
adopted in 1934. Radical attempts at confiscation of Church property 
were defeated. The legal status of the Church in Paraguay is similar 
to that in the United States; religious education is eliminated from 
the school curriculum; the Government lays no claim to patronage 
or exequatur; and the bishops are free of official interference. Diplo- 
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matic relations were broken off for a time with the Vatican but 
later resumed. 

Paraguay has no representation at the Vatican. The new con- 
stitution of 1940 makes the Archbishop of Asuncion an ex-officio 
member of the State Council; and priests are ineligible for Con- 
gress. The Church, established by law, receives a small govern- 
mental subsidy but the people provide most of the support for their 
clergy. The constitution requires that the president profess the 
Christian faith. It also claims for him the right of patronage—a 
claim which is only tacitly recognized by the Holy See. Civil form 
of marriage is compulsory but absolute divorce is not recognized. 
Religion is excluded from public schools. The Government favors 
and partly finances rural missions. 

The Church was politically strong in Chile at the turn of the 
century; and, by negotiating the settlement of a boundary dispute 
between Chile and Argentina, averted war—the occasion for the 
statue of Christ in the Andes. Catholic Action has grown fairly 
strong. A Liberal effort to separate Church-State in 1906 was de- 
feated. Disestablishment came by friendly agreement in 1925. 
Radical elements failed to confiscate Church property, deprive 
clerics of the voting franchise, and to exclude foreign religious 
bodies from the country. In the present situation, which is much 
like that in the United States, clericalism is no longer a political 
issue. Civil marriage is required by law; and elective classes in 
religion are conducted in public schools. 

The Colombian Government was sympathetic to the Church, and 
has maintained for more than a century, except for a short interval, 
diplomatic relations with the Holy See. The concordat of 1888 and 
its supplements regulate Church affairs; the clergy enjoy complete 
freedom of activity. Liberal control in 1930 and 1934 eliminated 
from the constitution recognition of Catholicism as the national 
religion and the provision that public education must be Catholic; 
and through the minister of education the Liberals have tried to 
control the schools and secularize education. 

From the beginning of the century the Church in Peru had had 
liberty in acquiring and disposing of property. The amended con- 
stitution of 1926 gives the Holy See the right to appoint bishops 
directly; the law requiring civil approval for seeking dispensations 
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from Rome has been ignored in practice; civil marriage is not im- 
posed and divorce is not recognized. Legislation in 1929 prohibited 
non-Catholic religious instruction in any school, public or private. 
Primary education is nominally compulsory and free. The Church, 
well organized and respected by the secular press, is a solid element 
of national stability; but Liberals, formerly Catholic in name, are 
now professedly non-Catholic. To date there has been no attempt 
to confiscate Church property, but the trend is toward disestablish- 
ment. The president has never used his constitutional right to ne- 
gotiate a concordat, probably because the Government until the 
amended constitution of 1926 enjoyed limited right of patronage 
granted by Pius IX in 1874. 

The Bolivian school system was laicized in 1900; catechism was 
reintroduced as an extra-curricular subject in 1928; and in 1942 
Catholic religious instruction was made obligatory in all public 
and private primary schools, except for non-Catholic pupils and 
non-Catholic institutions. The status of the Church has changed 
little since the first constitution in 1830, save for the annulment of 
the requirement that the president be Catholic; and the Act of 
Toleration in 1905, which has been called the “Magna Carta of 
Protestant Missions in Bolivia.” In an apostolic letter Afflictum 
proprioribus, in 1906, Pius X spoke about the hostility of the 
Bolivian Republic toward religion at that time. The State recognizes 
and supports the Church, and claims rights of patronage and ez- 
equatur; in 1911 it imposed a civil marriage form for all except 
Indians; and it legalized divorce in 1932. 

During the first quarter of the century there was a campaign of 
anti-clericalism in Ecuador; a civil marriage form was demanded; 
divorce was legalized; public education was secularized; church 
property was confiscated. Pius X, in Acre nefariumque (1905), 
sorrowed over the injuries inflicted on religion in Ecuador. The 
constitutions of 1906 and 1929 tacitly repudiated Church-State 
union, but the Government continued its interference in Church 
affairs. Diplomatic representation at the Vatican lapsed till 1937. 

The 1929 constitution of Brazil restored to the Church many of 
the ancient privileges of which she had been deprived by the 1891 
constitution. Teaching with a religious basis was put into public 
schools to offset the influence of Communism. In 1942, after a lapse 
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of forty years, religious instruction was restored to the curriculum 
of State schools as an elective. In recent years Catholic Action has 
become stronger. 


The United States 


Al Smith’s nomination to the presidency in 1924 and his campaign 
for election in 1928 divided the country on religious lines. Smith was 
the first Catholic ever to be nominated for presidency by a major 
party; and bigots undertook to prove the election of a Catholic 
would mean domination of the States by the Pope and the end of 
American institutions. President Franklin D. Roosevelt named at 
least four Catholics to cabinet posts, and not infrequently consulted 
Catholic opinion in the framing of New Deal Legislation. In the 
1930’s, the radio priest, Father Charles Coughlin, caused high ap- 
proval and deep denunciation. Pope Pius XI’s letter Vigilanti cura, 
June 29, 1936, concerning care in regard to motion pictures, launched 
in America a Catholic vigilance not only over the film industry but 
also over indecent literature. Strong Catholic influence is directed 
through the National Catholic Welfare Council. 


Wor_tp War Two to 1950 
War Years 


On March 2, 1939, by unanimous decision and in the quickest of 
all conclaves, Cardinal Eugene Pacelli, former Secretary of State, 
a superb diplomat, world travelled, specially trained and com- 
mended by Pius XI, became Pius XII. His first message to the 
world, broadcast the morning after his election; his address to the 
Sacred College of Cardinals, the day following his coronation; and 
his first Easter Day message in Saint Peter’s revealed his adherence 
to the policy of Pius XI in the promotion of Catholic Action and in 
the spiritual regeneration of society, as well as in the promotion of 
peace between nations and in the condemnation of atheistic and 
pagan totalitarianism. It would be true to say that his election was 
a victory for democracy. His Christmas, Easter, and various Anni- 
versary messages express his attitude to world governments. He has 
been fearless against every governmental regime and ideology that 
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destroys man’s individual and social rights and that tries to destroy 
the Church’s spiritual power. With other nations and peoples his 
policy has been conciliation and agreement. Through concordats 
and understandings he has consistently attempted to establish a 
status of peace between Church and State. Pope Pius XII’s position 
in modern-world affairs is not to be expressed in terms of political 
ideologies but in terms of moral and spiritual ideals. 

No sooner had Pius XII been installed in the Chair of Peter than 
Hitler occupied Czechoslovakia and forced Lithuania to “restitute” 
the port of Memel. At the same time Mussolini invaded Albania and 
was angling for parts of France. Through the summer of 1939 papal 
nuncios and representatives made desperate attempts to convince 
the heads of governments that war could be averted by negotiation. 
Rumors were officially denied that the Pope had suggested a con- 
vention of a Five Power conference at the Vatican, although the 
Pope did make many appeals to various rulers. In June, Admiral 
Horthy, Regent of Hungary, addressed his parliament: ‘The last 
possible time has certainly come for the Powers to meet and find a 
solution which, if just, must be adhered to by all; and it would 
probably be best if this came from some high personage like the 
Pope.” Pius persisted in his peace efforts; and August 24, in his 
letter To Those in Power and Their Peoples, he warned: ‘“Conquests 
and empires not founded on justice cannot be blessed by God. The 
danger is enormous, but not desperate. Nothing is lost by peace, but 
everything may be lost by war.” On August 31, eight days after the 
Molotov-Ribbentrop pact had been signed between Russia and | 
Germany, Pius made an eleventh hour appeal to the representatives 
of all the nations involved. The next day, September 1, 1939, Hitler 
invaded Poland to begin World War Two. Despite existing treaties 
of non-aggression, both Germany and Russia occupied Poland, 
crushed resistance quickly, divided Poland into two spheres of con- 
trol by the Molotov-Ribbentrop Line, and began their organized 
destruction of the culture and religion of Poland—a pattern Hitler 
and Stalin followed in every land whose control they were to seize. 
In the eastern section of Poland Russia killed many of the clergy, 
including the Archbishop of Lwow. Soon after the attack on Poland, 
Russia invaded Finland. ' 

Pope Pius XII’s part in the Second World War, during the first 


204 LAW AND GOVERNMENT 


few years at least, paralleled Benedict XV’s relations with the war- 
ring countries during World War One. There were the same constant 
pleas, negotiations, suggestions—the same rejection. Many of the 
warring nations drafted the clergy and religious. Pius XII preserved 
the same strict neutrality; and, like Benedict XV, he raised his 
voice when the neutrality he held as sacred was violated by others 
in Poland, Norway, Denmark, Holland, Belgium, Luxemburg. Na- 
tions, too, criticized him for not pronouncing in their favor. As in 
World War One, the Church organized for works of mercy and 
charity, and on a larger scale. The Vatican Information Service for 
War Prisoners rendered gratuitously splendid service to all. Papal 
food, clothing, and money went constantly to those European lands 
in distress. In 1946, after the close of hostilities, Pius XII was to 
address a radio message to the whole world to solicit mutual help 
lest the needy perish of hunger. Soup kitchens dished out help at the 
Vatican and Castel Gandolfo during the conflict. Jews were taken 
under the protection of the Vatican and the Church, which later 
on during the German occupation of Rome was to annoy the Nazis 
in the Eternal City. 

Shortly after the opening of hostilities, Pope Pius XII issued his 
encyclical letter Swmmi Pontificatus, October 27, 1939, on human 
solidarity and the evils of racism, statism, and Communism. The 
following All Saints Day he addressed Sertum laetitiae to the 
American hierarchy to congratulate the American clergy on their 
successes in the one hundred and fifty years since the founding of 
the American hierarchy. In it he complained about the godlessness 
of our public education, and about marriage and social conditions 
in modern America. Each Christmas Eve from the outbreak of the 
war until its close, Pius XII presented and explained to the world 
a papal plan for peace with the theme: “Peace is the work of 
justice,” his own motto, coupled with Saint Paul’s warning—“With- 
out charity no man is just.” The peace plan of Pius XII consisted 
of five points which were given in his Christmas message of 1939 
and were repeated and explained in his following Christmas mes- 
sages through the war till 1944. 

In January, 1939, the English Prime Minister, Neville Chamber- 
lain, visited Pope Pius XI to discuss means to prevent the impend- 
ing disaster. On December 23 of that year President Roosevelt 
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wrote Pope Pius XII that he had named Myron C. Taylor, a non- 
Catholic, as Personal Representative of the President of the United 
States of America to his Holiness “in order that our parallel en- 
deavors for peace and the alleviation of suffering may be assisted.” 
Early in 1940, Pius XII replied gratefully to President Roosevelt’s 
“Memorable Message.” Later on, President Truman, upon the death 
of Franklin D. Roosevelt, reappointed Myron Taylor in the same 
capacity ; and he had published the series of historic letters through 
which Pius XII and President Roosevelt exchanged views and aims 
during five war years. 

An exchange of visits between Pope Pius XII and the King and 
Queen of Italy in December, 1939, was the last step to reconcilia- 
tion between Church and State in Italy. Pope Pius XII returned 
briefly on a ceremonial visit to King Victor Emmanuel III to that 
Quirinal Palace which Pius IX had left seventy years before at 
the approach of the excommunicated King Victor Emmanuel II. 

In the 1940 elections in Mexico hopes for a brighter future for 
religion were aroused. President Avila Comacho ended the existing 
educational policy and appointed a minister of public education 
more sympathetic to Catholic ideals. 

The Nazi regime in 1940 had abandoned legal pretense and had 
openly persecuted the Church. In March, 1940, the Pope at the 
Nazis’ own request received the Nazi Foreign Minister, von Rib- 
bentrop, in audience. Pius protested Nazi persecution of Catholics 
and violations of the concordat; Von Ribbentrop proposed an im- 
possible world peace offer, which was ignored. On March 18, Under- 
secretary of State of the U. S. A., Sumner Wells, and Pope Pius 
discussed a possible peace solution. After repeated meetings between 
the papal nuncio to Italy and the Italian Ambassador to the Holy 
See, Pius XII wrote a personal letter to Mussolini appealing to him 
to keep Italy out of the conflict. The appeal was answered evasively. 
A little later, after Pope Pius XII had preached one of his many 
sermons on peace, Mussolini requested that his Holiness be quiet on 
the subject of peace. On June 10, Mussolini declared war on England 
and France. 

Meanwhile Germany had attacked Norway and Denmark, and 
blitzed the Netherlands, Belgium, and Luxemburg. The Belgian 
Church under Cardinal Van Roey publicly excommunicated the few 
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Catholic fifth columnists and collaborationists and denied the sac- 
raments and Christian burial to Belgian Nazis. Archbishop De Jong 
of Holland forbad under excommunication any voluntary assistance 
to the Nazis; and banned membership in, or active support of, any 
Nazi organization by denial of the sacraments and Christian burial. 
Nazi retaliation followed. France had joined Britain in the war but 
had outlawed corrosive Communism too late. Paris and the Third 
Republic fell in June and the new French State was put under 
German supervision. Hungary, Rumania, Bulgaria, Yugoslavia, 
Greece soon fell to the panzer divisions. Mussolini’s pompous late 
fall invasion of Greece turned into a debacle. Russia occupied 
Estonia, Latvia, and Lithuania. Pope Pius’ attempt at a Christmas 
truce failed. 

The Holy Office in 1940 issued decrees firmly condemning the 
immorality of direct sterilization and of State killing of the innocent 
for psychical or physical defects. These decrees amounted to rebukes 
of the atrocities of some of the dictatorial countries. 

In 1941 the Fascists began confiscating Catholic newspapers for 
reporting Pope Pius’ mind against Mussolini’s tactics and Nazi- 
Fascist violations of neutrality. Already the year before, attacks 
had been made on L’Osservatore Romano, the semi-official organ of 
the Holy See, for printing the truth. The Holy Father first limited 
its circulation to the Vatican, and later restricted its columns to 
ecclesiastical news. Anti-Fascist priests were arrested for their 
defeatism and the Vatican was rigged with spies and informers. 
Hitler invaded Yugoslavia and Greece. In Slovenia and much more 
in Croatia the Germans employed brutal and sacrilegious methods 
to suppress culture and religion. In violation of the Lateran Treaty 
Mussolini deported to Switzerland the Yugoslav Minister to the 
Holy See. Pius refused to recognize the new foreign puppet King 
of Yugoslavia, and maintained relations with the Yugoslav Govern- 
ment-in-exile. Hitler refused to accept the Vatican’s protests. 

On June 23, Hitler and Stalin turned on each other. The pontiff 
firmly rejected requests to crusade for the Axis against Communism, 
or to crusade for the Allies against the Axis. In England, America, 
and elsewhere there were vigorous reactions against a Russian 
alliance because of the bad record of the Soviet. Russian sees were 
still unfilled. Prime Minister Churchill and President Roosevelt 
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formulated the Atlantic Charter, an eight point plan for peace 
which met with the Vatican’s approval. In 1941 Generalissimo 
Franco of Spain struck an agreement with the Holy See, obtaining 
diplomatic recognition, but not, thereby, approval of his regime. 
Pius XII interested himself in South America during 1941. Peru 
and Ecuador were on the verge of war over a boundary dispute. 
His Holiness wrote directly to the presidents of these nations and 
to the presidents of Argentina, Brazil, and the United States, plead- 
ing for a peaceful settlement. The dispute was submitted to arbitra- 
tion and peace was maintained between Peru and Ecuador. The 
Pearl Harbor attack came on December 7, and a third spoke was 
added to the Rome-Berlin Axis. A few days later Harold J. Titt- 
man, Jr., President Roosevelt’s chargé d'affaires to Pope Pius XII, 
installed himself within Vatican walls in an apartment long held 
ready for him. 

Cardinal Faulhaber, Archbishop of Munich, in 1942 reported to 
_ the Vatican that the Nazis were seeking to eliminate the Church in 
Germany. On Passion Sunday of the same year the German hier- 
archy at Fulda addressed to the Nazi Government a letter of pro- 
test in words so bold that it roused the attention of the world. Von 
Ribbentrop later testified at Nuremburg that the Holy See had 
many times protested against the inhumanities of the concentra- 
tion camps and the brutal persecution of foreign slave workers and 
other non-Germans. The papal notes were ignored, but Pius’ pleas 
to the German bishops to help the victims of Nazi oppression did 
not go unheeded. Early in 1942 Pius had written: “The Catholic 
Church will continue to express its determination to defend the 
rights of peoples to liberty, which it considers one of the funda- 
mental conditions of equitable peace. Liberty is considered by the 
Church to be a natural law, without which there can be neither 
personality nor responsibility.” Cardinal Suhard’s condemnation of 
Vichy France’s deportation of Jews was approved by Pius, though 
the Vatican maintained diplomatic relations with Vichy France. 
The Nazis propagandized that by his rejection of racism the Pope 
was the cause of the war. During 1942 Japan, China, and Finland 
appointed representatives to the Vatican. Later the Holy See had 
to complain about Japanese treatment of bishops. 

On February 11, 1943, Allied bombs happened to hit Castel Gan- 
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dolfo, the papal summer residence, causing extensive loss to the 
property and of life to those in asylum there. Germany protested 
violently when, in early 1943, Archbishop Spellman landed at an 
airport near Rome and was given diplomatic immunity in transit 
to neutral Vatican State. Persistent Vatican denial of the rumor 
that Spellman’s visit was intended to effect peace between the 
Allies and Italy through the arbitration of the Holy See could not 
suppress the belief that the archbishop’s extended visit was more 
than religious in nature. Though Pius refused to endorse the Allied 
Cause and protested the Allied bombing of Rome on July 20, Mus- 
solini was ousted by an interim Government under Badoglio shortly 
after the Spellman visit, which Government eventually that same 
year signed an armistice agreement. In September, 1943, Nazi troops 
occupied the Vatican, placing the Pope under “protection.” The 
Pope’s protests were unavailing; an increased guard of storm- 
troopers was stationed around the papal city. Pius refused to pay 
the Nazis tribute for much needed supplies from the outside world, 
and refused emphatically German offers of a “haven” in Germany. 
When the rest of the world contact was cut, except by radio, the 
world press pictured the pontiff a new “prisoner in the Vatican.” 
Papal extraterritoriality in Rome was violated by the Nazi search 
for protected Jews. By the pontiff’s influence Rome and Vatican 
State were spared bombing, save for a few minor attacks. The 
rumor that the Pope was to flee Italy to a neutral country could 
not be silenced despite determined words which the Holy Father 
had already spoken in 1942: “I have ordered my bishops through- 
out the world to remain at their posts as good shepherds among 
their flock. . . . The Bishop of Rome does not wish to be the first 
to disobey the order which he himself has given.” 

In June, 1944, the Americans were in Rome, which they had 
delivered ninety-five percent intact; and the Holy Father thanked 
both sides for having spared the Eternal City. Pope Pius’ major 
concern now was restoration of peace, a peace without reference to 
unconditional surrender. Moscow branded the Vatican as defender 
of Hitlerite robbers. Paris was liberated on August 23. The press 
highly publicized the Pope’s Christmas message of 1944 in which 
he wrote of the benefits, the rights, and the duties of democracies; 
the banishment of wars of aggression and of wholesale punishment 
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of peoples; the establishment of a supranational organization of 
nations; the protection of the rights of all nations; and the sub- 
jection of States to moral principles. 

On May 5, 1945, the European War ended; and on the following 
August 14, the Asiatic war collapsed after the explosion of the 
atom bomb. On April 30, two days after the execution of Musso- 
lini, Adolf Hitler reputedly took his own life as the Russians were 
seizing his capital. At Teheran in November, 1943, Churchill, Roose- 
velt, and Stalin (ignoring the Poles) endorsed Soviet claims to the 
“Curzon Line” frontier; and at Yalta in February, 1945, the same 
three took steps which led to the fall of the Polish Government-in- 
exile in London and the setting up of the Communist puppet Gov- 
ernment at Warsaw. This puppet Government accepted the frontier 
settlement, receiving as compensation in the west nearly a third of 
Germany’s arable soil, from which Germans were then deported. 
Elections were forced and Poland was Sovietized. The new Govern- 
ment denounced the papal concordat, September 12, 1945, named a 
Communist minister of education and ignored the outspoken pro- 
tests of Cardinals Hlond and Sapeiha. Politically Poland was no 
longer Catholic. In July, 1945, President Truman, Prime Minister 
Clement Atlee of England, and Stalin met at Potsdam. The agree- 
ments reached at Teheran, Yalta, and Potsdam, seemingly neither 
just nor wise, enabled Russia to pursue her policy of expansion and 
to prepare further for global domination. 


Post-Bellum Period 


What the Hague had failed to do, the League of Nations had also 
failed to do, and thus it died in 1948. Meanwhile, the United 
Nations Organization was inaugurated at Washington in 1942, the 
third international attempt in fifty years to effect world peace and 
union. The UNO, too, failed to make the world one. The Soviet 
opposed the admission of Eire, Portugal, Italy, Austria, and con- 
tinued to urge exclusion of Spain—all Catholic peoples. From the 
end of the open hostilities of the Second World War, two things 
were plain: politically, the world was divided into two diametrically 
opposed spheres of influence, the Russian and the American; spir- 
itually, the world was halved into a death-struggle between Com- 
munism and Catholicism, 
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The Russian Sphere 


The Communist International, dissolved in 1943, was followed by 
the Cominform established at Belgrade in 1947, with the same 
avowed purpose of world conquest. Since the Russian spirit of re- 
ligion could not be completely conquered, the Orthodox Church was 
made a branch of the Government. An organized elimination of the 
Catholic Church behind the Iron Curtain, and a cold war against 
America on a world-wide front, swung into stronger action. 

After the war Pius XII would have tried to work out, if possible, 
a modus vivendi with Russia. He praised Stalin’s promise to sup- 
port the UNO and to work for peace, but his attempts were not 
reciprocated. Communism proceeded to fill the vacuum left by the 
Axis downfall. Russia had come into Berlin to stay, and demanded 
the eastern section of Germany. The Christian Democratic Union 
in the Soviet zone became a Russian tool and prominent Catholic 
opposition to the party line was purged. Russia handed over a large 
section of Eastern Germany to Poland in compensation for one-half 
of pre-war Poland, which, along with Estonia, Latvia, Lithuania, 
half of East Prussia, and sections of Rumania and Czechoslovakia, 
she incorporated into the U.S.8S.R. Finland, too, finally was forced 
to sign an agreement with Russia. 

In Poland the Soviet-sponsored Lublin Committee was set up on 
July 22, 1944; it outlawed Catholic Youth Organizations in 1945; 
and in December, 1945, it denounced the existing concordat with 
the Holy See. The next year, pastoral letters of the hierarchy and 
papal encyclicals, bishops’ conferences and visitations were banned; 
heavy taxes were levied on ecclesiastical institutions; the “political 
activity” of the clergy was checked; and the number of seminarians 
was restricted. A Polish Catholic People’s Church was organized by 
a former priest, who in 1930 had been forming Communist cells in 
his school. Inconclusive negotiations between Cardinal Hlond and 
the Government were superseded in 1947 by the dispatch of a 
Minister Plenipotentiary to Rome. Because of the Polish Presi- 
dent’s personal attacks on the Holy Father in the Government 
newspaper, the Pope refused to see the envoy. On July 13, 1949, 
the Congregation of the Holy Office, headed by the Pope, issued a 
decree excommunicating all those who defended and spread the 
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materialistic, anti-Christian doctrine of the Communists; any one 
who “knowingly and freely” enlisted in or supported the Com- 
munistic Party, and read or wrote in any publication in support of 
Communistic doctrine or activity was to be barred from the sacra- 
ments. The Government of Poland suppressed Catholic printing 
establishments; priests who excommunicated Communists were 
made liable to capital punishment or long prison terms; religious 
orders and associations were obliged to register and seek permission 
to continue existence. On April 14, 1950, an Agreement on Church- 
State Relations—a declaration and not a concordat, as many of 
the matters belonged solely to the jurisdiction of the Holy See—was 
signed at Warsaw by three representatives of the regime and three 
bishops acting for the hierarchy. Whether it was to be a modus 
vivendt or moriendi time will tell. 

When Czechoslovakia handed the province of Ruthenia to Soviet 
Russia at the end of the war, religious freedom of Ruthenian Cath- 
olics was at an end. A Soviet-inspired synod in 1945 joined the 
Ruthenian Catholic Church to the schismatic Orthodox Church, and 
the U.S.S.R. incorporated Ruthenia. January, 1946, in his encyclical 
To All Eastern Churches, Pius XII revealed the truth behind this 
“schism’”—fear and force, with persecution for the majority of 
clergy who refused. This same year, Monsignor Tiso, priest presi- 
dent of the former Republic of Slovakia, was tried at Bratislava 
by the Slovak National Council, accused of 111 crimes, “convicted,” 
and executed. On February 25, 1948, the Communists took com- 
plete control of the Government; they tried to split the Church 
into sections; and the following year they confined Archbishop 
Beran to his episcopal residence, and took over Church administra- 
tion. The State controlled the schools, banned collections in 
churches, appointed political tutors to all Roman Catholic theo- 
logical seminaries, made the clergy dependent upon the Government, 
and declared Catholic marriages illegal unless preceded by civil 
ceremonies. All priests were ordered to take an oath of allegiance 
to the State. While the bishops themselves refused to do so, they 
obtained permission of the Holy See to allow their priests to take 
a qualified oath. Pope Pius excommunicated all Government officials 
responsible for the creation of spurious Catholic Action in Czecho- 


slovakia. 
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After the war, Yugoslavia fell under Communist control; and 
in the civil strife following, Russia favored the Tito Faction. The 
Russian-trained Premier Tito executed the patriot Mikhailovitch, 
an Orthodox Serb, and persecuted the Catholic Church. In Septem- 
ber, 1946, Tito arrested and imprisoned Archbishop Stepinac on 
charges of “crimes against the people” and “close collaboration” 
with the enemy. Pius XII excommunicated the Premier, a nominal 
Catholic. In 1948 Tito broke with Russia but not with his anti- 
Catholic activities. 

In 1945, the Prime Minister of Hungary, fearing the Soviet, dis- 
solved the Catholic Boy Scouts, the Young Catholic Farmers, and 
other Catholic societies; and moved in on Catholic Action, the chief 
Hungarian Catholic lay organization. There rose the customary cry 
that the clergy were engaged in “anti-Bolshevik” propaganda, a 
phrase which might mean anything in the language of the Com- 
munists. Soviet pressure was so great on the Third Republic of 
Hungary in 1946 that it elicited strong American protests. That 
June a school bill nationalizing all schools was passed. Those who 
favored it incurred ecclesiastical excommunication; and relations 
became grave between the Moscow-directed Government of Hun- 
gary and Joseph Cardinal Mindzenty, the Primate of Hungary. 
Despite every conceivable effort at intimidation and propaganda, 
Cardinal Mindzenty held fast. On December 26, he was arrested; 
and the next year sentenced to life imprisonment for treason, after 
a confession of guilt which was believed to have been extorted by 
drugs and torture. In 1948 the Holy See specially excommunicated 
those who laid violent hands on Cardinal Mindzenty; and the year 
following, the Vatican reiterated and strengthened the decree. In an 
allocution to the closed consistory of cardinals in 1949, Pope Pius 
declared that the object of the trial of Cardinal Mindzenty was to 
disrupt the Catholic Church in Hungary; and branded as com- 
pletely false the assertion made in the course of the trial that the 
whole question at issue was that the Apostolic See, in furtherance 
of a plan for political domination of nations, gave instruction to 
oppose the Republic of Hungary and its rulers. 

The Communists gained control of Bulgaria after the war, and 
“won” the elections of 1946, making the country a “republic.” The 
new Bulgarian law to guarantee freedom of conscience and religion 
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illustrates the Soviet conception of “freedom of religion”: all re- 
ligious denominations must have a governing board responsible to 
the State; religious institutions belong to the State; religious bodies 
are not allowed to maintain any hospitals, welfare centers, orphan- 
ages or similar institutions; and only “approved” clergy retain their 
posts. 

Meanwhile in 1946 the Bulgarian pattern was repeating itself in 
Rumania in the denial of press and radio facilities to the opposi- 
tion, intimidation of registrants, prevention of meetings, threats of 
violence. Late December, 1947, King Michael of Rumania, the only 
monarch to have survived the political and social revolutions in the 
Russian sphere of influence, abdicated. In 1948 the Sovietized 
Government denounced the concordat with the Holy See com- 
pletely, and took over all Catholic schools. Albania, too, had fol- 
lowed the other Balkans into the Soviet ring after the war, and in 
1948 two of its Catholic bishops were executed. 

In other European countries, as in France and Austria in 1947, 
freer elections and Catholic Action stemmed the Communist tide 
for the time. In Italy the elections of 1945 and especially of 1948 
were decisive ones. Here there had been a violent displacement of 
Mussolini by Stalin. However, in 1946, Italy became a republic with 
a constitution which gave the Church a favored position and con- 
tinued the Lateran Treaty. In the general elections of 1948 through 
the religious support of Pope Pius XII, the powerful influence of 
Catholic Action, and the pressure of American material aid, Com- 
munism was defeated in red-ridden Italy; and it began to decline 
under the regime of Alcide de Gasperi, a devout Catholic. 

In the East, Korea, which Japan had converted into a colony in 
1910 and from which all foreign bishops had been expelled, was 
divided after the Second World War into North and South, the 
North under the protection of Russia and the South under Ameri- 
can patronage. The new persecution in the North drove Catholics 
south. In 1948 the Communists organized a “People’s Republic” in 
Russian-oceupied Northern Korea, carried on their civil war in 
Indo-China, gained control of Manchuria, and the next year took 
over Nationalist China. On the China mainland mission activity 
suffered and Catholic education slumped. In June, 1950, acting as 
police arm of the UNO, the United States finally made a thus-far- 
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and-no-farther stand against Communism as it stormed southward 
out of North Korea. In July, 1950, the last papal representative in 
Russian-controlled territory, the American Bishop Patrick O’Hara, 
was accused of espionage and expelled from Bucharest, Rumania. 


The American Sphere 


In Europe after the Axis elimination, there occurred in the zones 
occupied by the United States some displays of official unfriendli- 
ness towards the Church. In the East after the Japanese defeat, 
General MacArthur, favorable to the Church, recalled the foreign 
missionaries expelled during the war. Shintoism was disestablished 
as the State religion, and in 1946 the emperor renounced his tradi- 
tional claim to divinity. In 1946, before the Communist occupa- 
tion of China, a Chinese hierarchy was set up. 

After the Nazi occupation, France under General de Gaulle re- 
newed diplomatic relations with the Holy See, sending Ambassador 
Jacques Maritain and receiving a papal nuncio. At the beginning of 
1947, the Synarchist Movement, in Mexico, the Mexican Catholic 
Movement for social and political restoration which had been or- 
ganized ten years previously, hailed the new Aleman Government 
as marking a fresh era in Mexican political life. In 1949 the Aus- 
trian People’s Party, Catholic in orientation, held its position as 
the strongest party in the October parliamentary elections while 
losing its slim majority of the 1945 elections. At the same time in 
Western Germany Catholics campaigned for the recognition of the 
rights of parents in education. The Berlin City Council had passed 
a new school law in 1947 banning all private or denominational 
schools and giving a complete monopoly to the new “unity” schools. 

On December 27, 1949, after centuries of Dutch rule, Indonesia 
became independent, and guaranteed the rights of religious minori- 
ties. Already in 1947 an apostolic delegation had been sent to the 
Indonesian Archipelago. 

In England, 1949, the hierarchy issued a memorandum concern- 
ing Catholic schools in which they asked the Government to amend 
the 1944 Education Act to relieve the Catholic community; but 
both the Socialist Government and the Conservative opposition 
rejected the proposal. This was the year, too, that the petite Princess 
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Margaret of England paid her respects to Pius XII in Vatican City. 
Despite attacks chiefly from advocates of “neutral” education upon 
the subsidizing of religious instruction, Catholic schools still receive 
aid from the State. 

In 1950 the Belgians were still concerned with the return or non- 
return of their Catholic King Leopold. The Protestant principle of 
the rule of the majority was not applied to the will of the electorate 
in the case of Leopold. 

In the United States, President Truman’s reappointment of 
Myron Taylor as personal representative to the Vatican (in 1947 
Pope Pius XII had replied in a letter of praise to the “most 
humane letter” of Mr. Truman) and the school question brought 
Church-State relationship to the fore. In 1948, Archbishop MeNich- 
olas, administrative board chairman of the N.C.W.C., issued a 
strongly-worded reply to the Manifesto of Protestants and Other 
Americans for the Separation of Church and State, denying that 
United States bishops and Catholics were seeking a Church-State 
union, either proximate or remote. One of the two more important 
court decisions concerning Church and State was handed down in 
1948. Religious education in the United States was directly effected 
when the U. S. Supreme Court, in the McCollum Case, reversing 
its precedence, ruled that released-time classes in public schools 
were unconstitutional. In 1946, in the Everson case, the same court 
had held that a State could give children free transportation to 
religious schools. In North Dakota in 1948 the voters enacted an 
anti-garb law prohibiting nuns teaching in public schools from wear- 
ing religious habits. The sisters were given permission by their 
bishops to wear secular dress. At their annual meeting in Washing- 
ton that year, the hierarchy of the United States issued a statement 
to the effect that secularism had banned religion from tax-supported 
education and was bent on destroying all cooperation between or- 
ganized religion and Government in training future citizens. On 
December 1, the Council of Protestant Bishops protested “public 
support of parochial schools,” reaffirming their determination of 
Church-State separation. : 

Protestant and secularist campaigning for what they considered 
Church-State separation occasioned Paul Blanchard’s best-selling, 
anti-Catholic book American Freedom and Catholic Power. On 
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January 18, 1950, Myron C. Taylor submitted his resignation to 
President Truman after a ten years’ faithful and fruitful service. 
A new appointment to the Holy See is at present held in abeyance, 
leaving Russia and the United States as the only major countries 
without ties in the Vatican. 


In the Vatican 


Pope Pius XII, on February 18, 1946, created thirty-two new 
cardinals from the five continents, making the Senate of the Church 
truly international, and, for the first time in centuries, predomi- 
nantly non-Italian. Apostolic internuncios were sent to China in 
1946 and to Egypt in 1947; and a nuncio, likewise, was appointed 
in 1947 to the Republic of Lebanon. During 1948 and 1949 in two 
encyclicals and an apostolic exhortation Pius pleaded three times for 
peace and fairness to religion in the Palestine situation and in the 
new State of Israeli. 

The Vatican established diplomatic relations with new India in 
1948. A dispensation was refused to Princess Anne of Bourbon- 
Parma to marry former King Michael of Rumania, when the con- 
tracting parties refused to sign the cautiones. Vatican utterances 
with regard to the first assembly of the World Council of Churches 
which opened in Amsterdam, the Netherlands, on August 22, were 
sympathetic; but they reaffirmed the traditional attitude of the Holy 
See towards non-Catholic efforts at reunion. A warning was issued 
by the Congregation of the Holy Office that Catholic clergymen and 
laymen could not take part in “mixed” congresses or meetings of 
Catholics and non-Catholics in which matters of faith were dis- 
cussed. No official observers were sent. The following year: the 
Vatican issued a full instruction to local ordinaries, On the Oecu- 
menical Movement, laying down regulations for participation in 
such “mixed” meetings. 

Pius XII, in 1949, addressed a twenty-fifth anniversary letter of 
congratulations to Jeunesse Ouvriere Chretienne (Jocists), a strong 
movement of young Catholic workers which was conceived by 
Canon Cardyn while in German imprisonment through 1914-1918, 
and which had proved its inherent vitality and social benefit 
through the persecution and trial of World War II. On February 11, 
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1949, Premier Alcide de Gasperi of Italy paid a state visit to Pope 
Pius XII in commemoration of the 20th anniversary of the Lateran 
Treaty. In March the apostolic nuncio to Belgium served as repre- 
sentative of the Holy See at the International Council of the 
European Movement. Later on the apostolic nuncio to Switzerland 
headed the Delegation representing the Holy See at the negotiations 
at Geneva for new international treaties in favor of prisoners, 
wounded, and civilians in time of war. Although proposals to men- 
tion man’s divine origin as the source of human rights were not 
accepted, all of the twenty other amendments put forward by the 
Holy See at Geneva were accepted in substance. Although the 
Vatican State was a member of some international organizations and 
the Holy See had been represented in an unofficial or observer’s 
capacity at various international conferences since 1870, its partici- 
pation in the conference of Geneva probably constituted the first 
time since 1870 that it had been invited and admitted to a diplo- 
matic conference on a level with States at which conference its 
representative exercised the rank and function of minister pleni- 
potentiary. On October 25, the Vatican appointed Bishop Muench of 
Fargo, N.D., regent of the apostolic nunciature in Germany, with 
his headquarters at Eichstatt. Konrad Adenauer, West German 
Federal Chancellor and a Catholic, said the Holy See was the first 
foreign power to nominate a diplomatic representative to Bonn. 

A decree issued by the Sacred Congregation of the Council in July, 
1950, automatically and in a special manner excommunicated all 
who attempted to overthrow ecclesiastical authority and those who 
accepted or held Church offices or benefices without proper ecclesi- 
astical designation. This was the latest decree aimed at the Red 
puppet Governments. Previously, the Vatican had issued individual 
excommunications for such violations, as in the case of the Com- 
munist-appointed “Apostolic Administrator” in Czechoslovakia. 

In the post-war period the audiences, allocutions, pronouncements 
given by Pope Pius XII were innumerable and important, and 
ranged over a broad field. In some of the more important ones Pius 
XII in 1948 told the Pontifical Academy of Scientists that atomic 
energy was a blessing or a curse, depending upon its use. He urged 
delegates from fourteen nations toward a formation of European 
Federated States (in 1949 a Council of Europe was formed with the 
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ultimate aim of a United States of Europe); and in his annual 
Christmas Eve message of 1948 the Pope’s forthright assault on the 
theory of neutrality and his admission of the possibility of a just 
war excited world-wide comment. In 1949, speaking to the Central 
Committee of the Union of Catholic Lawyers, he called upon 
Catholic jurists throughout the world to abstain from passing 
sentences based on unjust laws. It aimed chiefly at iron-curtain 
countries and their flagrantly unjust laws, but it has some appli- 
cation even in our own country. Discussing divorce, he said: “The 
Catholic judge cannot pronounce, unless for motives of great mo- 
ment, a decision of civil divorce (where divorce exists) in a marriage 
valid before God and the Church.” The next year before a union 
of Catholic doctors he pronounced artificial insemination, as com- 
monly used in secular practice, immoral. In his 1949 Christmas Eve 
message the Holy Father called upon all Protestant Churches to 
“return to the unity of Rome” and urged all Christians as well as 
Jews to support the Roman Catholic Church in the creation of a 
united front against militant atheism. At. the end of 1949 the 
Vatican had thirty-one nuncios, representatives of ambassadorial 
rank; and six internuncios, representatives of lesser rank. The 
Vatican sent apostolic delegates, representatives without accredited 
rank, to thirty-one countries. Forty-three diplomatic representatives 
were accredited to the Vatican including sixteen ambassadors and 
twenty-four ministers. 

The reign of Leo XIII had closed with visions of peace for the 
secular world, the death cries of the three succeeding pontiffs were 
agonizing appeals for peace, the final successor of Saint Peter in the 
first half of the twentieth century closed the half-way mark with the 
same cry. They all cried: “Peace! Peace!”’; but there was no peace! 
Dawn rose with hope; mid-day is dark with the approaching 
thunder of a third storm; what dusk will descend upon, God alone 
knows. On June 2, 1948, in his address to the College of Cardinals, 
Pope Pius XII proclaimed a Holy Year for 1950, the twenty-fifth 
in the series of Holy Years which are occasions for world-wide 
pilgrimages to Rome and of special spiritual benefits and privileges. 
In May, 1949, he promulgated the bull announcing that 1950 Holy 
Year. In his Christmas Eve address of 1949 he officially opened what 
he ardently hoped would be the Year of the Great Return and Great 
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Pardon. The record-breaking numbers Romeward bound in 1950 to 
whom Pius XII delivered impressive addresses in the familiar lan- 
guage of their native countries is ocular proof for all to see that the 
Church still has a profound part to play in the spiritual regeneration 
of a politically floundering world. 
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DISCUSSION 


SEBASTIAN MIKLAS, O.F.M.Cap.:—I would like to supplement a few 
things Father Myles had in his paper. The first thing we have to do is to con- 
sider what we ourselves, prior to having read his paper or having heard about 
it, actually think about the relationship between Church and State. The rela- 
tionship of Church and State in America used to mean Myron Taylor. Pos- 
sibly you heard in the past that there was a concordat between Italy and the 
Holy See, and a concordat between Bavaria, Prussia, and the Holy See. These 
are but surface impressions. 

The basic principles behind the facts are these. In the period between 1900 
and the first World War there was State opposition to the Holy See in many 
of the countries that were supposedly Catholic. For example, in France in 
the early part of the century there was opposition to Catholic education. 
Anti-clericalism was very evident and very visibly shown through condemna- 
tion of priests. The same thing was apparent in Spain and in Portugal. Portu- 
gal, which today is evidently a very Catholic country, was then very much 
opposed to the Church. Monasteries were closed, schools closed, and churches 
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desecrated. The same thing happened in Spain long before the Spanish Civil 
War was begun. I think the first period in this century, between 1900 and the 
first World War, was principally characterized by a spirit of opposition to the 
Holy See. It seems a rather strange fact that with all the Catholicism, at 
least nominal Catholicism in Europe, this antagonism against the Church 
should exist. The spirit of antagonism was more or less prevalent. Maybe 
people wouldn’t talk openly against the Church, but the leaders made it very 
difficult for the Church to function. 

In the second period, between World War I and World War II, we have to 
contend with the breakup of the nations in Europe, that is, politically and 
geographically. As a consequence, there had to be a new relationship estab- 
lished by the Holy See with the Balkan countries, with Czechoslovakia, which 
was a combination of several countries, and then, too, with Austria which was 
chipped off from Hungary and the old Holy Roman Empire. This was a 
formative period in the association of new countries with the Holy See. While 
a territorial breakup took place to form new nations, at the same time an 
ideological breakup of nations occurred in Germany, England, France, and 
Spain. The relationship between these countries and the Holy See then be- 
came different because of existent nominal agreements, and then finally a 
different type of opposition which became—well—godless, as you find in 
Russia, and to some extent in Germany. 

In the last period, between World War II and the present day—1950, we 
have what could be called the age or the era of Pope Pius XII. This period 
is characterized exclusively by the diplomatic activity of the Holy Father. 
Father Myles brings out very nicely what the Holy Father has done. 

We may not be fully aware of the spirit of the age because we are children 
of our own age and do not understand it entirely. We think we know some- 
thing about our own ecclesiastical situation in America and we argue from 
that to the conditions in Europe. We don’t even know our own present posi- 
tion too well, much less the conditions in Europe. For example, the Jesuits 
were not allowed in Switzerland in the past, nor even today. In the election 
of Pope Pius X at the time, Franz Joseph exercised his right of exclusiva 
when Cardinal Rampolla was put up for the papal throne. Those things are 
of recent vintage. In France, where several bishops had been appointed, or 
rather had been nominated by the State, the Holy Father did not accept the 
nominations. There was a. bit of a fracas and opposition to the Holy See. 
This is something that still holds in South American countries. In Central 
America we really have a separation of Church and State as we have here in 
America. In South America there is more or less the old European status quo 
in which the Church and the State apparently and nominally are united. I 
say apparently because it is the spirit that counts. 

There is a difference between the concept of Church and State and the 
actual relations of the particular localities to the Holy See. In England, where 
you have had in the past absolute exclusion of Catholics from office and non- 
recognition of the Holy See for a long time, you still may have had some 
very fine pieces of legislation, or a very fine relationship between Catholic 
schools, let us say, and the State, something that was workable. It is the 
concepts of the Church and State that are important. In the Middle Ages 
there was, I think, a different concept, at least a different working out of the 
concept, of Church and State than there is today. In England itself you have 
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a relationship between the Church of England and the British Empire. That 
concept is quite different from any medieval concept. Then, certainly, you 
have a peculiar concept of Church and State here in America. I am not 
speaking of the Church’s theory and principles; I am speaking of the concept 
that you might find in the mind of a man like Mr. who was on the 
plane coming up with me, who is a member of the legislature of Minnesota. 
Here was a man who in one breath would say that, “The Church meddles too 
much in the activity of the people.” On the other hand, he says that he 
condemns the Church in Italy for tolerating all the poverty and not breaking 
up the great landowners. He has no concept at all. He just states particular 
facts. What we should be concerned about are the principles and the ideas 
the different peoples have, that is the nations and the rulers. And then finally, 
you have the present idea of Church and State as it is working out in the 
Catholic countries today, which I am sure is entirely different from that held 
in the Middle Ages. 


MYLES SCHMITT, O.F.M.Cap.:—I suppose there are not very many 
American Catholics who know precisely just what the Roman Question is or 
was. Up until 1870, the Holy Father was head of the Papal States and he 
was also in Rome as its ruler, therefore, Rome and the Papal States were 
called the Papal Patrimony. The Popes acquired the States and Rome be- 
cause of the fact that when barbarians came into Italy the Pope was the only 
one who could defend the place. In 1870 the newly formed Italian State 
marched into Rome. There is a gate in Rome called the Porta Pia; and the 
street leading from the Porta Pia into Rome is called Venti Septembre. It is 
easy to remember, therefore, that the new Italian State came through, breached 
the walls near Porta Pia on the 20th of September, 1870. On that day began 
the Roman Question, which was not to be settled until 1929 when the Lateran 
Treaty was concluded by Victor Emmanuel III, and Mussolini under him; 
and by Pius XI, and his great Cardinal Secretary of State Gaspari under him. 

Pius IX was Pope in 1870. He could not give in to the Italian demands. 
He retired to the Vatican, locked himself in, and became a voluntary prisoner. 
He died a voluntary prisoner and was followed by Leo XIII, the Great Leo. 
Leo followed the policy of Pius IX but in a way relented slightly. Leo XIII 
was followed by Pius X. Pius X reached a sort of modus vivendi between 
the Vatican and the Italian States. He was the first to modify the so-called 
non expedit of Pius IX kept Italians out of politics from 1870 until 1929. 
forbade Italians to take part in any elections or in any politics. This famous 
non expedit of Pius IX kept Italians out of politics from 1870 until 1929. 
However, Pius X modified it to allow Catholic Italians to vote for political 
men who were approved by the Italian Bishops. Benedict XV, during World 
War I, was hampered by not having a territory of his own. After World War 
I he let it be known that he wanted a settlement of his Roman Question. 
However, he died. Pius XI was elected. Shortly after the election of Pius XI, 
Mussolini marched on Rome and set up a totalitarian state in 1926 in Italy. 
In the beginning Mussolini legislated in the main in favor of the Catholic 
Church and he appealed to the Pope to settle the Roman Question. There 
followed three years of very secret negotiations, negotiations which were kept 
secret even from the cardinals themselves. In 1929, the Lateran Treaty was 
signed between Victor Emmanual III and Pius XI. This Lateran Treaty 
consisted of a treaty, a financial agreement between Italy and the Vatican, and 
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a concordat. So the Roman Question ran from 1870 until 1929 and it played 
a very important part in the history of church-state relationship in the 
twentieth century. 


TITUS CRANNY, S.A.:—I should like to ask Father about the squaring of 
this point. For example, Leo XIII in his encyclical Immortali Dei speaks of 
the union of Church and State and why it should be accomplished. In our 
own country we have had certain ecclesiastics, such as Archbishop Ireland, 
Cardinal Gibbons and, more recently, Archbishop McNicholas, saying that 
there should be no union of Church and State. Personally, I can solve the 
difficulty, I mean I can solve it for myself, but, as the words themselves are, 
there seems to be a contradiction. I should like to read just a quotation from 
Archbishop MecNicholas. He says: “No group in America is seeking union of 
Church and State, and least of all our Catholics. We deny absolutely and 
without any qualification that the Catholic Bishops of the United States are 
seeking a union of Church and State by any endeavors whatsoever in the 
approximate or remote. If tomorrow Catholics constituted a majority in our 
country they would not seek a union of Church and State. They would then, 
as now, uphold the Constitution and all its amendments, recognizing the moral 
obligation imposed upon all Catholics to observe and defend the Constitu- 
tion and its amendments.” So I was just wondering, Father, what your re- 
action is to the statement of the Pope and the statements of these Bishops. 


MYLES SCHMITT, O.F.M.Cap.:—I believe Father Donald answered that 
question when he spoke about ten minutes ago. In other words, what we are 
dealing with here is Catholic theory. Catholic theory, let us say, is like a 
general law. It should hold under perfect conditions, under perfect situations. 
Nevertheless, in that general theory there is left room for particular adapta- 
tions to peculiar conditions in certain countries. In other words, the United 
States has a set of circumstances and conditions under which a perfect work- 
ing out of our theory as to certain Church and State relationships would not 
work. Therefore, even in a general theory, as you read it in Acavinani, 
Capello and Coronata, nevertheless the working out of our Church and State 
relationships in the United States is included as a particular mode or modi- 
fication of that general theory which could not be put into practice totally 
in the United States. 


MICHAEL HARDING, O.F.M.:—In a little more serious vein, I think that 
in connection with this splendid topic that a strong resolution should be 
framed in which we can incorporate absolutely and without the slightest 
reservation our allegiance and love for and loyalty to the Holy Father, the 
supreme interpreter on earth too, of the natural law. And then there should 
be one of patriotism too, it seems to me. I hope I am not interfering with 
other people’s plans, but if I can be of any assistance in the framing of such 
a resolution I would be very happy. We have to be perhaps a little more 
tactful, and Father Titus’ question will come up here, in the framing of our 
attitude towards our country. Not that anyone should question our loyalty. 
I recall a few years ago when Roosevelt was elected for a third term, my 
Superior didn’t like that. I said to him: “Listen, Father Superior, he is your 
superior, and you have to love, honor and obey him just the same as I have 
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to love, honor and obey you whether I like you or not.” But it is so, the 
way I read it. Now, compared with the rulers of other countries—there are 
some Sisters languishing in jail, and a lot of other things—a lot of priests 
who have had their throats cut—we are happy to have the privileges of free- 
dom. I couldn’t get up here yesterday and get warm about more money from 
the Government pot. No! Nobody starving around here! But, have we all 
that is necessary? Well, not all, but comparatively. False principles have 
infected nearly all countries since the last European wars. The yoke of the 
Soviet is being felt in Russia, Poland, Lithuania, Estonia, Hungary, Rumania, 
Bulgaria, Yugoslavia, Albania, where in particular the Catholic faith is being 
subjected to vexations and true and bloody persecution. Other nations, 
whether European or American, where there are Catholics, are in a state of 
friendship and concord with the Holy See. But, the last clause says, and this 
pertains to us; not infrequently it happens that in Protestant states or infidel 
countries, the Church enjoys more liberty than in the Catholic States, because 
in some of the Catholic States the supreme rulers have a sectarian point of 
view and crucify the Church. 


THE ROLE OF JUSTICE AND CHARITY IN 
WORLD-ORDER 


Aman Carr, O.F.M.Conv. 


Introduction 


An age that has nearly abandoned hope for a tranquil social order’ 
in the welter of titanic struggles, ideological and military, needs 
desperately to be reminded that only friendship and fairness can 
furnish the pattern for peaceful human society. The friendship of 
charity and the fairness of justice are the two utterly indispensable 
elements for a balanced world-order, and our success or failure in 
the temporal realm rests upon the recognition and implementation 
of that truth. It is the purpose of this paper to consider the role 
that must be accorded justice and charity in international society. 
While we do not treat the apparatus of international law, we do 
propose some notes on the ethic of that jurisprudence. 


Pursuit of Order 


By whatever route he may pursue it, and however stupidly or 
wisely he plod his way, man’s eternal pilgrimage is the pursuit of 
order. The institutions of diplomacy and polity, and even war (that 
most violent of diplomatic maneuvers), all aim to derive a coherent 
unity from the manifold, varied and conflicting phenomena of social 
existence. This perennial aim is connatural to man because, as in- 
telligent, he is able to apprehend being and its transcendent unity; 
and the world and other men are intelligible to him in the measure 
they partake of this oneness. Hence order, the intelligent union of 
individual components, is something in itself wise and good and so 
desirable, and accordingly man ever yearns to inform human rela- 
tionships with principles of order that will guarantee unity. While 
order as such is a good and desirable end, it may well be that a 
particular, concrete order is anything but truly good and desirable. 
That a plan of order may be false or even intentionally malign is 
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undeniable, and the quality of the principles of a social order deter- 
mines the character of a society. 

Man’s awareness—at least implicit—of the causal relation be- 
tween principles and a resultant. order has compelled him to evolve 
concepts by which he may design national and international life. 
Into what labyrinthine ways of chaos and misery perverted prin- 
ciples have drawn societies is amply shown by philosophers of 
history. It is Christopher Dawson, in his Progress and Religion who 
has convincingly described the cult of individual egotism and social 
militarism as merely the consequence of applying to social life an 
evolutionary theory that explains man’s development in terms of 
the mechanical operation of blind forces ruling the material world. 

No less aberrant than the doctrines of Karl Marx (1818-1883), 
who would weave the dark fabric of collectivist society upon the 
frame of the economic man, are the teachings of Herbert Spencer 
(1820-1903) who blithely urged the adoption of a social order 
fashioned on the liberty of everyone to do quite as he pleases, pro- 
vided only that in doing so one does not infringe upon the corre- 
sponding freedom of his neighbor. We modern Americans may be 
quick to recognize and condemn the iniquitous principles of 
Marxian Socialism and Spencerian Evolutionism, but there is a pre- 
vailing social philosophy that carries in its blood-stream a virus 
that is a complex of all pernicious errors, and against which we 
very much need to be on guard: Liberalism. 

More insidious than most other errors because more elusive of 
definition and less suspect because more fashionable, Liberalism is 
anti-social and disintegrating. It is indeed the philosophical con- 
tent of a secularism that divorces human rights and obligations 
from their true source: God, in Whose likeness man is created, and 
by Whom man is made a social being. Liberalism is essentially 
amoral, for it recognizes neither the transcendent origin of law nor 
any sanction beyond what human penalties can visit upon the 
lawless. 


Voice of the Church 
Contrasted with these false systems, authentic Catholic teaching 
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clings tenaciously to the belief that only a social pattern founded 
on principles of justice tempered by charity can secure for man a 
fulness of temporal benefits. Pope Pius XII spoke in this vein in 
his Christmas message of 1939, when he urged as a foundation for 
social life the development among peoples and their governments 
of a sense of deep and keen responsibility which weighs human 
statutes according to the sacred and inviolable standards of the law 
of God. Men must, if a right and enduring order is to result, hunger 
and thirst after justice while guided by a spirit of love. This is the 
compendium and genuine expression of the Christian ideal.’ 

The Church of Christ is—thanks to the secularist temper of our 
times—a voice crying in a wilderness; a voice nearly smothered in 
the cacophonous cries of pseudo-Messiahs intent on saving man 
from himself and from all that menaces him, not by divine grace 
and wisdom, or even by the dictates of natural law, but rather by 
the omnipotence and omniscience of an effete humanism. One might 
easily suppose that the obvious failure to disentangle the Gordian 
Knot into which man has tied his affairs, might impel him at last 
to seize in pragmatic desperation the sword of the spirit. But no! 
God’s role in the schemes of global-planners and national policy- 
formers continues to be about as decisive as the weight assigned 
the opinion of Cardinal Spellman in a board-meeting of the Daily 
Worker staff. When man attempts to keep God in His heaven, all’s 
not well with the world. 

Pope Pius XII, whose vision of society’s ills and man’s anguish 
appears divinely illumined, delivered eleven major public pro- 
nouncements between his election to the papacy in March 1939 
and the outbreak of war, six months later. In each of these he 
stressed above all else the vital need for charity and justice as the 
basis for order in human agreements. As had his predecessor Leo 
XIII, in his encyclical Immortale Dei, on the Christian constitu- 
tion of states, Pius XII insisted that without direct reference to 
religion and the solidarity of all mankind in the unity of charity, 
as indicated by man’s common origin and the equality of his nature, 
the vigorous life of any nation or groupings of nations will of 
necessity fail. Society can no more be autonomous in relation to 
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divinity than can the individuals who compose it. Under the aegis 
of a false autonomy, charity becomes an expediency of benevolence, 
liable to forfeit when demands of self-interest are at stake, while 
justice is nothing more than a matter of social convention to be 
accommodated to unpredictable caprice. 

Even pagan thinkers, unenlightened by divine revelation, clearly 
perceived the primordial importance of justice and charity in the 
establishment of abiding and harmonious social organizations. 
Aristotle taught that injustice undermines the very supports of com- 
munal life, degrades the individual and brings about strife and 
chaos. Justice, on the other hand, helps to produce concord and 
fraternal love.® 

In the absence of justice, an equality or proportion that inclines 
men and nations to mutual affection cannot be attained. In the mind 
of Aristotle then, justice does not constitute the social bond uniting 
men, for that is the function of friendship availing itself of the 
equality fostered by justice.* 

St. Thomas Aquinas expounded substantially the same doctrine 
when he wrote that peace, the tranquility of order, is the work of 
justice indirectly, in the sense that justice removes impediments to 
order. But the ordinata concordia itself is directly the effect of 
charity, which alone is the force of unitive love: amor est vis. 
umtiva® — 

The justice needed for a Christian social order includes more than 
a mere mathematical equation of commutative justice: the ad 
aequalitatem rendering to another of what is strictly due. One is 
just in this way if he does not injure his neighbor and if he restores 
what is owed. Above and beyond this justice there must be the 
observance of a social justice that will satisfy the exigencies of the 
common good of national and of international life. The solidarity of 
all human society requires that as a condition to its sound organic 
structure. 

But even this justice that is expressed by a proportion rather than 
by an equation is inadequate alone to produce social order. For, in 
addition to the practical obstacles flowing from the complexity of 
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4 Politics (ed. ibid.), Bk. 3, c. 12. 1282. 
5 Summa Theol., II-II, q. 29, art. 3 ad 3u™, 
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contemporary institutions and the vastness of modern social injus- 
tice, the sought-for unanimity depends upon a positive communica- 
tion among men of activity of the intellect, of heart, and of will. 
The necessity for this stabilized inter-communication follows from 
the mutually-shared destiny of man: his immortality; his nature 
as a social animal. This concrete awareness of interdependence is 
no less imperative for concord among nations than for harmony 
among individuals.* There is not one law of charity for physical 
persons and another for states and nations. The latter are indeed but 
larger groupings of the former and so are ruled by the same im- 
mutable principles rooted in the nature itself of mankind. 


Friendship of Charity 


Among rational creatures still journeying towards their final 
destiny and possessing identical means for its attainment, a blend- 
ing of affections is both natural and obligatory. This cohesive and 
unifying force is the friendship of charity, and it alone is able to 
vitalize and to perfect justice. As individuals men are affected by 
justice; as human beings they are united by charity, and man is at 
once an individual and a human being. The inability of justice, 
unless transfused with charity, to produce a firm and authentic 
social order was sharply underscored by Pius XI in Quadragesimo 
Anno: 


Justice by itself, although most diligently practiced, while it can indeed 
take away the causes of social strife, still cannot produce unity of 
hearts and minds. And yet this union, binding men together, is the 
chief principle of stability in all institutions which intend to establish 
social peace and to promote mutual aid, and in the absence of this 
union, the wisest provisions remain ineffectual.? 


This Pontiff’s sage advice echoes the voice of pagan philosophers, 
who viewed society as an ordered hierarchy of friendship based 
upon justice and intended to secure for its members a happy shar- 
ing of the common good, each in accordance with his proper dignity 
and merit. While it is evidently true that a wide gulf exists between 

6 This is the implication of St. Thomas Aquinas in Summa Contra Gentiles, 


lib. 3, cap. 117. 
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the pagan notion of friendship and the Christian knowledge of the 
meaning of the virtue of charity, nevertheless, the Christian social 
Gospel by no means contradicts the elements of truth discoverable 
by the human mind and heart, be it pagan or Christian. The per- 
fection of the Christian ideal weighs the value of the person in the 
scale of value established by the Incarnation and the Redemption. 
The concept of mutual participation by men in the common good 
effected through charity—natural basis presupposed—finds expres- 
sion in the thought of the greatest Christian thinkers, v.g., St. 
Thomas,® St. Bonaventure, Suarez.?° 

By charity one is pre-eminently a friend of God, but the full 
activity of charity assuredly does not consist in the ordering of the 
individual soul vertically to its Ultimate End. Charity by its nature 
reaches out horizontally as well. It extends to every human who 
may actually or potentially share a fellowship in the good possessed 
by charity: 


If any man say, I love God, and hateth his brother; he is a liar. For 
he that loveth not his brother, whom he seeth, how can he love God, 
whom he seeth not? And this commandment we have from God, that 
he, who loveth God, love also his brother. (I Epis. of Jo., c. 4, vv. 
20-21.) 


Among nations as among individuals there is no true charity when 
God’s supreme place in the triangle of affection is overlooked or 
ignored. God, Author and Final Cause of all good, is precisely the 
reason why one man loves another, reverencing God’s likeness in the 
human person. And without charity there will be no abiding jus- 
tice, for it is love alone that inclines one to make freely the sur- 
renders of self-interest in the wider interests of justice. Coercion 
may oblige one to perform acts that mimic the mandates of true 
justice, but divorced from the influence of charity, these actions will 
continue only so long as does the compulsion. Real order cannot 
flourish in a police society, for without freedom man ceases to be 
man. 

The parody of godless charity—a repudiation of the principles of 


8 Quaes. disputatae, De Caritate, art. 9. 
29Comment. in Sent., d. 3, p. 1, art. 2, q. 1 ad lum. 
10 Tract. 3, disp. 1, sect. 4, n. 9. 
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the order of love—has spawned monstrosities of “individualism” 
and “collectivist-humanitarianism.” In the eyes of myopic indi- 
vidualism each element of society is seen as its own ultimate end, 
a blindness that is equalled by the attempts of humanitarianism to 
make man’s temporal good the total aim of social organization. By 
a paradox as inevitable as it is tragic, humanitarianism is brought 
to a denial of the individual’s dignity and liberty because it dis- 
avows the significance of the person in an essentially impersonal 
society. 


A Christian Social Philosophy 


Any social philosophy that rigidly excludes the function of chari- 
table justice by directing the energies and lives of man to the 
achievement of merely selfish ends, disregarding the larger aims of 
justice and fraternal love, is doomed to final failure. Self-interest 
on a world-scale ignores the truth that social order frequently and 
indeed necessarily calls for the sacrifice of much private good in 
the interest of the common good. The baneful consequences of the 
laissez-faire attitude of Liberalism are a striking rebuff to the claims 
of individualism asserting themselves politically as ambitious im- 
perialism or blind isolationism. 

The extreme of reaction to individualism is collectivism. It may 
take the form of Fascism in the interests of a particular state; of 
Nazism in the interests of a particular race; of Communism in the 
interests of a particular class (allegedly the proletariat). These pre- 
tend to attain their different ends by means of a godless social order 
that is neither charitable nor just. Such varieties of collectivism, 
although seemingly counter-irritants to the infection of individual- 
ism, themselves seek selfish goals: the rights of a state; of a race; 
of a class. They truly do not seek the rights of justice and charity, 
nor the rights of God in a universe He has made. In a word, “the 
individualist opposes love of self to the love of God; the collectivist 
opposes love of the group (which is but a projection of man’s love 
of self) to the love of God.” ™ 

Since only the organic concept of society that insists upon the 


11 Louis A. Ryan, “Charity and the Social Order,” The Thomist, IV (1942), 
p. 103. 
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supra-selfish purpose of human life can provide a valid basis for 
social order, therefore any secularist or purely materialist solution 
to the problems besetting us can offer—at best—expedients that are 
theoretically false and in practice unworkable. The unsurpassed 
need of our times is the practical acceptation by all men of the fact 
that man is an incarnate spirit whose vision is not bound in by the 
narrow confines of a self-centered animal; a socially-oriented being 
whose earthly welfare depends upon a hierarchy of free persons 
linked by bonds of justice and love. If man is to survive he must 
accept and implement values that cannot be measured by the cal- 
culus of self and matter. 

Does it follow from this that no balanced international order can 
be achieved until all peoples have become thoroughly Christian in 
laws and institutions as well as in their attitude toward the common 
good of society? If that were the case, then certainly any hope of 
ordinata concordia would be tenuous in the extreme. But it is a 
fact, as so many recent papal pronouncements have repeatedly 
affirmed, that the Church’s social teaching is perfectly consonant 
with the natural law (indeed is a transfusing of the natural law 
with the warmth and light of the Gospel). A loyal observance by 
states of the minimum content of the natural law as examined by 
honest minds can provide a sound and workable basis for the be- 
ginnings of the restoration of social order. 

“The human soul is naturally Christian” is not only one of the 
wisest observations ever uttered by human lips; it is also a formula 
for society’s salvation. In the encyclical Caritate Christi Compulsi, 
on the troubles of our times, Pius XI warned the world that in order 
to create the atmosphere for a lasting peace, neither treaties nor 
the most solemn pacts, nor international meetings, nor even the 
noblest and most disinterested efforts of statesmen will suffice, 
unless in the first place are recognized the sacred rights of natural 
and divine law.’? 

Have not the bitterness and disillusionment and consuming sense 
of universal frustration which have sprung up in the past five years 
alone, fully vindicated the prophetic (and ignored) truth of these 
words? All the principal papal documents of our day have been 


12 AAS, XXIV (1932), pp. 177-194. 
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eminently practical, and while we perceive the theological coloring 
behind the statements of the Popes and the Christ-like spirit that 
inspired them, nevertheless the Church calls upon all, Christian and 
non-Christian, to have recourse to the unifying principles of the 
solidarity of the human race and the recognized dependence of its 
laws upon a source of law outside man. Herein are found the abso- 
lute minimum ingredients for all social order. Herein is a conclusion 
arrived at by a consideration of the fact of man’s natural existence. 
This conclusion can be concretely expressed by the dictates of 
natural justice and the good-will of fraternal love, and any attempt 
to form agreements of mutual interest and trust will always be 
abortive if that conclusion is not accepted. 


Conclusion 


According to Catholic teaching, faithful human relationships, on 
whatever level, may never be individualistic, for that atomizes so- 
ciety; nor may they be collectivistic, for that looks upon com- 
munity life as the activity of a mere heap of individuals devoid of 
true unity. We hold that human existence here is corporate, wherein 
every man preserves his own identity and individuality, each con- 
tributing to the common good of all by his integral living: by a life 
genuinely moral, intellectual and religious. 

There is no antithesis between the inherent natural rights of the 
person and the communicated rights of natural, personalized so- 
ciety. The individual and his social milieu, a nation and its sister- 
nations, these groups are—by divine intent—complementary, all 
controlled and directed to their respective ends by reciprocal lia- 
bilities and prerogatives. Society thus instituted is indispensable to 
the realization of a full human life, and to achieve this goal, society 
must dispose temporal concerns justly. This just and satisfying dis- 
position will follow if the members of the society faithfully comply 
with the requirements of justice and charity. Even as citizens use 
the state as a highly perfected instrument to obtain temporal bene- 
fits, so states in turn use international society, and by so doing they 
produce international good. 


Every constant factor which brings any two nations into touch with 
one another, establishes a positive society between them. This society 
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is subject to the universal laws of justice and love, for these nations 
are equals and are destined to the same end. . Thus it is nature 
itself, that eloquent interpreter of the divine will, which calls all 
peoples to form among themselves one universal association, and at 
the same time makes it their duty to do so.%3 


Only nations that manifest a sincere good-will to embrace this 
doctrine and publicly (and without quibble) subscribe to it, can 
have a place in any effective world-society. International order can 
be maintained and advanced only by states that demonstrate in a 
practical way their readiness to put up this minimum moral sub- 
scription as the price for membership in the society of nations. 
There can be no world-community at all, with a written agreement 
to guarantee it, unless the system finally developed correlates legal 
rights of states with their fulfillment of moral obligations. The in- 
escapable alternative is unending anarchy. 

As late as July of this year Pope Pius XII, in the encyclical 
epistle Suwmmi Maeroris, has once more pleaded with mankind to 
put into practice in national and international life those Christian 
principles of peace and order recalling men to the ways of truth, 
justice and charity. 


DISCUSSION 


BONAVENTURE CROWLEY, O.F.M.Conv.:—May I join Father Aidan’s 
Me Too Club and say “Amen” to all that he has said. I would also 
like to take his advice. He said, “We will just take some point of departure 
and go on from there.” I was going to select the door. However, may I 
bring in here just a few ideas, if I can find them again; namely, that justice 
and charity are both virtues, and that virtues are habits. It is true that all 
virtues are habits and that habits are developed by constant repetition of 
right order of action. Bringing all of these wonderful theories and general 
principles down to practice, I think that we have an obligation as teachers, 
most of us, of inculcating the general principles time and time again into our 
students. Wherever we may find our opportunities to express these general 
principles to the general public, we would do well to do so, and thereby try 
to form a Christian mind in this country, that justice and ‘charity may pre- 
vail between nations. Nations speak through individuals; individuals are 
influenced by what they read and hear. We ought to give them something to 
read and hear. Therefore, we ought to use the many opportunities that we 
can find, and try to find more, to express these general principles to the gen- 
eral public. I have a question that I might throw either to Father Aidan or 
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to any of the other scholars who have studied the international situation. 
Could the Marshall Plan be inadequate or an apt expression of charity in 
connection with Father Aidan’s speech? 


AIDAN CARR, O.F.M.Conv.:—Well, Father Bonaventure, the Marshall 
Plan, if you consider it as a phase of the general E.C.A. program for in- 
cluding the rehabilitation of impoverished world areas, and if you view the 
proper management of the disbursement of those funds by the Government 
of the United States, certainly that is one function of charity, perhaps some- 
what motivated by what we might call enlightened self-interest or altruism. 
It might possibly measure up to our concept of justice and charity. I think 
that you touched on something there that suggests rather a deeper problem. 
It is a question of international cooperation on any level. The Marshall Plan, 
the E.C.A., envisioned contributions also, to some extent at least, by the 
participating nations. Now, frankly, I am very, very pessimistic about the 
ultimate workability of those plans. No one loves his creditor, and we go to 
great pains to make it clear to those whom we are benefiting by those pro- 
grams that they are our debtors. Even the very nations whom we aided 
the most have now apparently compromised their position with our enemies 
and are even using our equipment against us. Lest I shall not have a chance 
again to say it, and lest I appear overly-pessimistic, I don’t see how any of 
our programs are going to work out unless the approach is spiritual and 
theological. When General MacArthur accepted the surrender of Japan after 
the last World War, he said our problems are theological. When I stress the 
natural law in this, I constantly endeavor in this and other parts of my paper 
to show that it is a justice and a charity that is informed and that is cul- 
tured by a Christian tradition. This whole problem of international chaos is 
utterly bewildering, and as a Franciscan and a Christian I have a very difficult 
time reconciling myself to any facet of our program that includes force. I 
won’t go so far now as to say that I am completely anti-violence, but I think 
that the Blessed Mother has given us the key to the solution, and the only 
key to the solution, and that is in prayer and penance. There is absolutely 
no other way out. 


——___—_—_—_—____—_—_——— J think the important thing here is not to 
emphasize the political side of the United Nations because that is the side 
that has not been successful. If we look on the other side, on the economic 
and the social side, I think there have been accomplishments, and we should 
get the student to understand the difficulty that we have already mastered 
by merely getting together. I heard a speaker on UNESCO, and he brought 
out the difficulty of getting together on the educational topics—just being 
able to understand each other’s languages, even though they have interpreters, 
to understand the actual meanings of some of the words. For instance, he 
took the example “Mass-Education.” In America it means one thing. In 
Great Britain it means a completely different thing. If once we can begin 
talking things over together, then we are getting on the road of an inter- 
national organization. 


THE UNITED NATIONS AND OUR 
SCHOOLS 


Sister M. Frepericx, O.S.F. 


While bombs are continually bursting over Korean terrain, and 
the din and smoke of internal warfare are infesting vast areas of 
the world, when nations are mobilizing and arming with a momen- 
tum that leaves little doubt of another World War, it seems para- 
doxical to speak of peace and the United Nations dedicated to its 
maintenance. However, in the face of chaotic and critical events, 
we cannot lose heart or faith, we dare not succumb to the fatalistic 
idea that peace is utterly impossible. We must do all in our power 
to keep the torch of hope burning by marshalling all the forces of 
science, culture, and education to re-establish order in our tottering 
world. We, as educators, must direct the minds and wills of our 
students to a fuller comprehension of the dignity of man, respect 
for justice and the rule of law, human rights, mutual understand- 
ing, and fundamental freedoms and equality. 

No group of educators is as perfectly equipped to meet this prob- 
lem as the Catholic educator. We stand secure in the wise direction 
of our Holy Father, Pope Pius XII, whose encyclical, Suwmmi Pon- 
tificatus and Christmas Message (1939-1941) clearly analyze the 
cancerous conditions of the world and offer a constructive and com- 
prehensive peace program based on those Christian social principles 
which are indispensable for a solid foundation of public order, na- 
tional freedom, and international relations. In an address delivered 
at the National Catholic Educational Association Convention held 
in New Orleans, April, 1950, the Most Reverend William T. Mul- 
loy, D.D., Bishop of Covington, discussed the Pope’s program for 
peace. A résumé of the salient points of his address will show how 
thoroughly His Holiness has studied the causes for the aberrations 
of our times, and how well qualified he is to serve in the rdle of 
peace-maker, following his motto, Opus Justitiae Pax, “Peace shall 
be the work of Justice.” 
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Bishop Mulloy’s outline of our Holy Father’s peace program 
offers a quick appreciation of the “new order” so greatly desired by 
our Holy Father. His excellency classifies the Pope’s program under 
three headings: 


First, the reform of present-day international ethics is pos- 
sible only if we overcome hate, distrust, utilitarianism, force 
and selfishness. 


Second, the reconstruction, along Christian lines, of the unit 
of International Society—the Nation, obliging the individual 
State to promote the dignity and rights of the individual; to 
defend the social unity; to protect the family; to uphold the 
dignity and rights of labor; to reestablish sound juridical order; 
and to place the life and operation of the State in harmony 
with the spirit of Christianity. 


Third, the reconstruction, along Christian lines, of the inter- 
national relations and order, obliging the international society 
to uphold the intrinsic right of all nations to liberty, security, 
and independence, and to effect an equitable international 
distribution of wealth. 


These three points—an organic whole—if accepted in their en- 
tirety, would result in world peace. 

The basic cause for the chaotic conditions of the present day, 
says our Holy Father, is the contempt shown for the natural or 
moral law,—that universal standard by which all human acts are 
measured. Man, the family, the international society no longer hold 
it in respect, and when the moral law is neglected, either by the 
individual man or by all men collectively, we find a denial of the 
Divinity of Christ, which in turn leads to the denial of God’s 
authority. From this, two serious errors result: a denial of the 
essential unity of the human race and the establishment of an 
autonomous state. Consequently, the “new order” which must re- 
place this erroneous concept includes a return to national and inter- 
national morality. In the words of Bishop Mulloy: man, the nation, 
and international society must recognize that “Charity must sup- 
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plant hate; justice must replace utilitarianism; right must be sub- 
stituted for might; and solidarity must overcome selfishness.” In 
the words of our Holy Father, 


this moral law, like a shining beacon, . . . must direct by the light of 
its principles, the course of action of men and States, and they must 
follow its admonishing, salutary and profitable precepts if they do not 
wish to abandon to the tempest and to ultimate shipwreck every labor 
and every effort for the establishment of a new order. 


The papal peace program also calls for the strengthening of the 
nation. Just as we hold that no nation is stronger than its families, 
so we can conclude that international society is no stronger than 
the states that compose it. Each nation, therefore, should develop 
its own culture by utilizing both its spiritual and material resources. 
The five forms suggested for each nation, enumerated earlier in 
this paper, stress the individual’s fundamental personal rights, such 
as “the right to maintain and develop one’s corporal, intellectual, 
and moral life, especially the right to religious formation and educa- 
tion and to worship God in private and in public; the right to marry 
and to rear a family; and the right of free choice of a state in life.” 

Furthermore, the state must defend the family and recognize that 
the continuance of the human race is dependent on it. Such irre- 
ligious and unethical measures as lax divorce laws and lax marriage 
legislation contribute heavily to the breaking up of family life. 
Nations must return to an understanding that the “whole reason 
for their existence is to foster the temporal happiness of their mem- 
bers; that is, they must protect the rights of the individual and of 
the family” in accordance with the spirit of Christianity. 

In his Christmas Messages of 1939 and 1941 Pope Pius XII begs 
for the “new order” fundamental to the establishment of interna- 
tional peace. To achieve cooperation among states, His Holiness 
maintains, nations must respect the freedom, integrity, and security 
of other nations, no matter what their territorial extension or their 
capacity for defense. Powerful states must respect the inalienable 
rights of smaller and weaker states and not violate their sovereignty 
by dominating their economy, oppressing their cultural and linguis- 
tic characteristics, abolishing their natural fertility, or suppressing 
their religion. 
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It is inevitable that the powerful States should, by reason of their 
potentialities and their power, play leading réles in the formation of 
economic groups comprising not only themselves but also smaller and 
weaker States, and it is nevertheless indispensable, that in the interest 
of the common good, they, as all others, respect the rights of those 
smaller States to political freedom, to economic development, and to 
the adequate protection, in the case of conflicts between nations, of 
that neutrality which is theirs according to the natural, as well as 
international, law. 


To bring about a better understanding among nations, our far- 
sighted Holy Father declares that there is no place for total war 
in the “new order.” Nor is there room for a “mad rush of arma- 
ments.” Violations of this kind have results in an incurable lack 
of trust among the various nations and among their respective 
rulers. In order to restore mutual faith and trust in each other, it 
first will be necessary, he states, “to establish certain institutions 
to guarantee the sincere observance of treaties and to promote the 
necessary revisions and corrections of such treaties”; and secondly, 
“to proceed with sincerity and honesty in a progressive limitation 
of armaments.” This second requirement for international coopera- 
tion depends primarily on the first, as disarmament calls for a 
respect for treaties. We contemporaries have all observed, during 
the past quarter-century, that when treaties lose their binding force, 
the control of the situation quickly passes to arms. To forestall this 
eventuality, it is the sincere hope of our Holy Father that there be 
established “certain institutions” to restore and control sound in- 
ternational relations. It is under this sanction that the formation 
of such an organization as the United Nations should receive our 
earnest consideration. 

We are all too familiar with the adverse criticism directed toward 
the United Nations. All about us we hear slurring remarks con- 
cerning the ineffectiveness of world organization; that the United 
Nations is accomplishing nothing; and that we should have re- 
mained neutral in the past World War and not concerned ourselves 
with European controversies. Minds of this calibre, usually called 
“Gsolationist,” ignore such a fact as the dependency of nation upon 
nation. They overlook the fact that as men need the society and 
ministrations of their fellow men, so nations are enriched by the 
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reciprocal interchange of their material resources and friendship. 
We must, therefore, train our students in a thorough appreciation 
of the interdependence of nations; we must imbue them with a 
healthy positive attitude of international cooperation, rather than 
a negative let-me-alone aversion to all things foreign and burden- 
some. International society is a fact beyond controversy; let it be 
so presented to our students. That this society exists is corroborated 
by the pronouncement of the American hierarchy (1944). In no 
uncertain terms it states: ‘There is an international community of 
nations. . . . God Himself has made the nations interdependent for 
their full life and growth. It is not a question of creating an inter- 
national community, but of organizing it.” 

Ours, then, is chiefly a problem of re-education. We Catholic 
educators must be prepared to train our students in the complete 
program outlined by our Holy Father, rather than follow the trend 
so evident in secular education where emphasis is being based en- 
tirely on a more effective education in international understanding 
as the chief means of attaining world peace. We know that “inter- 
national understanding,” divorced from the other more important 
objectives laid down in the peace program, alone would be of no 
avail. For, “understanding” does not always mean “peace,” and we 
could hardly conceive living in peace with countries whose ideologies 
oppose ours. Real understanding of these countries, therefore, may 
rather lead to war if there be any honesty, loyalty or valor in us. 
What we must do, then, is to inculcate the principles of this com- 
plete peace program in the hearts of our students; we must work 
for the longed-for religious renewal of the modern world, best 
outlined for us in the peace program of our Holy Father, Pius XII. 

A certain familiarity with the customs, culture, and traditions of 
foreign peoples, however, is essential if we wish our educands to 
intelligently comprehend the importance of this world issue. A 
manifold program—curricular as well as co-curricular—has been 
worked out and adopted by numerous institutions of learning, in 
order to advance international understanding and foster world- 
mindedness. This program includes such procedures as the intro- 
duction of new courses geared to improve the sad deficiency of many 
of our students in the knowledge of political science, comparative 
government, and international relations. Other courses recognize the 
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United Nations and its affiliated agencies as a vital part of govern- 
mental machinery and have included such a subject in all of the 
college curricula. Another means introduced with intercollegiate 
groups is sponsoring Model United Nations Councils which, in ad- 
dition to arousing international interest in the colleges concerned, 
have imbued the community where the conference was open to the 
public. 

A co-curricular means, which results in a better informed world- 
citizenry, is the International Relations Clubs affiliated with the 
Carnegie Endowment for International Peace. Some 800 colleges 
are members of this organization which serves as an important 
channel in the study of the United Nations. 


TEACHING CIVICS IN THE ELEMENTARY 
SCHOOL 


Sister M. Roy, O.S.F. 


“I am the Truth,” and the truth shall make you free. 

No person in the world has a better preparation for the teaching 
of civics than a Catholic instructor. No one is more sure (or ought 
to be) of where he is going or how he can get there than a Catholic. 
By the very nature of our particular religious vocation no one is 
apt to have a more cheerful journey there than a Franciscan. 

For most of us the word “civics” conjures up a picture of the 
study of the machinery of government and of reciprocal rights and 
duties in a well-ordered society. It is all that. For us Catholics, 
citizenship is much more. It is an adventure in Christian social 
living. 

Our aim in civics class is essentially the same as for any other 
subject included in the curriculum: “to cooperate with Divine Grace 
in forming Christ in those regenerated in Baptism.” It might be 
more specifically referred to civics if we paraphrased it to say that 
the aim of Christian education is to provide those experiences 
which, with the assistance of Divine Grace, are best calculated to 
develop in the young the ideas, the attitudes, and the habits that 
are demanded for Christ-like living in our American democratic 
society. 

It will be my aim in this paper not to suggest ways in which to 
teach children how a president is elected or how courts operate or 
how embassies are established, but to repeat with emphasis the 
Christian principles and attitudes that ought to be stressed in teach- 
ing citizenship to young Americans. It is my personal conviction 
that we cannot begin too soon to teach the Christian fundamentals 
that are common denominators under any Christian government, 
certainly in a democracy. 

Let me preface the discussion of these principles by saying that 
as Catholics we discover no conflict in the picture of Christlike 
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living in American democratic society. The American form of gov- 
ernment and the ideals that inspire the American way of life not 
only accord with the principles of Christianity, but apart from them 
lack any substantial foundation. The national heritage which we 
wish to impart to our children in all its fullness is bound up in its 
essentials with the teachings of Christ. 


Basic Principles 


There are three basic principles which we as patriotic Catholic 
Americans, indeed which any Catholic, American or not, ought to 
set as the foundation of his citizenship. 

The first of these is our dependence on God. This fundamental 
truth is stated unequivocally in the American Declaration of In- 
dependence which acknowledges without question that life itself 
and all human rights are bestowed on us by our Creator. Our 
Declaration of Independence is an act of faith in God, a testament 
that Americanism and atheism are forever incompatible. Our 
Founding Fathers built this nation on the bedrock of religion, re- 
membering the words of the psalmist: “Unless the Lord build the 
house, they labor in vain who build it.” 

Wherever in the history of our nation our leaders have forgotten 
this bedrock, our stature as a Christian people has been jeopardized, 
as witness the relegating of religion to an elective in the public 
school system with the consequent acceptance of Secularism as the 
basis of American educational philosophy. 

The external existence of an unlimited Being, Who, in time, 
brought all things to be out of nothing is a dogma of Catholic faith. 
This relationship between man who is just a step ahead of nothing- 
ness and God Who is All makes it clear that man by a necessity of 
his nature is dependent upon God at every moment for existence 
itself and for all that accompanies it. This is a principle that can- 
not be overstressed in our civics class. As Msgr. Ronald Knox has 
remarked, “Every day at high tide God saves us all from drown- 
ing.” 

A necessary corollary to our dependence on God is our responsi- 
bility to Him for our conduct. Knowing human nature as we do, 
we can predict that man will continue to sin, but if he never forgets 
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his responsibility to God, we feel reasonably sure he will always 
return, albeit shamefacedly, to the Source whence he first derived 
his being and all his rights. 

Let us emphasize to the children that the boy who does not recog- 
nize this truth has no reason why he should not steal a bicycle or 
hit his neighbor. In the seemingly larger realm of international 
relations, a nation or a leader who says he represents the will of 
his nation, likewise, if before God, he does not accept responsibility 
for his conduct, has no reason why he should not absorb and wrench 
for his own uses a country weaker than his own. 

Who better than our good St. Francis acknowledged before all 
the world his position as a child of, and a dependent of God. So 
conscious was he of this, that he was constantly and spontaneously 
singing hymns of gratitude that God would deign to bestow such 
unnumbered blessings on a mere creature. 

In His plan for creation God made man His agent, His steward 
over all creation. As man is to serve God, so the rest of creation 
is to serve man and in serving man it is at the same time to serve 
God and His divine purposes. 

God gave the earth and its fruits to mankind in general. No part 
of it has been assigned to anyone in particular. Therefore, it seems 
logical that man must attend to the proper distribution of God’s 
lavish gifts. If each man realized that he has nothing which he has 
not received, this concept would take him a long way toward just 
and charitable living. Since the Lord has been so openhanded, why 
should the steward be niggardly? This greed for possession can 
hardly become more absorbing than it is in our American society 
today. Materialism and preoccupation with possessions is an ever- 
present danger. Its only worthy adversary is a spirit of detach- 
ment such as we Franciscans ought to be able to offer to the world 
by example and precept. 

In this matter of material possessions, the steward needs a 
philosophy of ownership, and if he does not receive a Christian one, 
circumstances will devise another for him. 

Pope Leo XIII has given utterance to this philosophy. In his en- 
cyclicals he stresses the crying necessity for men to be owners of 
productive property. He writes: “As many as possible of the com- 
mon people must be induced to become owners.” He is saying that 
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the man who merely operates a machine and is satisfied to do so 
as long as his paycheck is forthcoming, is not apt to be very con- 
cerned about who is making his laws and what laws they are 
making. His legislators are too remote from his life and its imme- 
diate necessities. Now, if we can induce people to see that every 
single citizen who owns a productive business, no matter how small, 
gives another blow to Communism and, yes, Capitalism, we shall 
have come a long way in promoting the proper philosophy of owner- 
ship. 

To summarize this first point I might say: a child in our ele- 
mentary school must be soundly grounded in a realization of his 
utter dependence on God and ultimate answering to Him for every- 
thing that has gone into or come out of his life. There is no need 
to discuss with the child the form of his government if he does not 
first learn the whence and whither of every person who lives under 
this government. 


Dignity of the Individual 


The second major principle upon which rests the security of ours 
or any great country is the acknowledgment of the dignity of every 
individual in the citizenry. A human person is sacred not because 
we keep saying it, but because God made it true. He gave man a 
soul made to His Own Image and Likeness. He sent His Son to 
assume our human nature and thereby to raise all human nature 
to a dignity we can scarcely comprehend. We must emphasize in 
our civics classes that He raised all men to a level of dignity. He 
did not become Incarnate to redeem the Jews only, or the modern 
Catholic only, but every single individual in creation regardless of 
his color, his parentage, his race, his talents, his creed, or any 
other external difference. As a part of his American heritage every 
school boy memorizes among the introductory lines to the Declara- 
tion of Independence the sentence, “All men are created equal.’’ We 
Catholics hold strongly to this. We believe all men have an intrinsic 
worth. Color or condition in life are purely accidental. The man 
beneath all the externals is our concern. 

Until this concept is realized by our school children, they will 
not be apt to treat minority groups as equals. Frequently our task 
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is made more difficult by un-Christian teaching in the home. If 
Johnny is mis-educated before he comes to our classrooms, we must 
destroy his old prejudices by re-educating him. This may be a slow, 
almost imperceptible process, but we must hammer away at the in- 
dividual worth, the God-given birthright of every human being. I 
think the need for this emphasis was highlighted in last year’s battle 
over euthanasia. If the child realizes that not only a healthy person, 
but also a cripple, or a mentally defective, or a decrepit elderly 
person has inviolable rights, which no one under God may touch, 
he is not likely to be misled by false and specious arguments to the 
contrary. 

Furthermore, until this principle is truly learned, I do not know 
how we can teach these young people who will be leaders tomorrow 
in our industrial economy that a man is more than a machine. 
Unless an individual is held to be more than an institution, on what 
grounds will we justify our demand for human rights and liberties? 
In addition to this, the democratic government we study in civics 
classes is possible only because of the faith our Founding Fathers 
had in the integrity and worthwhileness of individual men and 
women. Unhappily many of our American leaders do not conduct 
their businesses as though they recognized this truth. We must see 
to it that the generation we are teaching now does not make the 
same mistake when it occupies the seat of government. 

From this admission of the sacredness of the human personality 
follow in rapid succession such fundamental civics topics as: 


The rights and duties that flow from this dignity. 

The need for law to uphold rights and duties. 

The need for government to enforce laws and protect the rights 
of man. 

The obligation of all to respect the authority of government 
which is derived from the authority of God through the 
people. 


This latter concept of the source of all authority is vastly im- 
portant. I left the treatment of it out of this paper because I think 
it is rightly and adequately handled in religion class under the 
Fourth Commandment. 
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Sacredness of the Family 


The third basic principle which should be emphasized is the 
sacredness of the family. Let us stress the divine institution of 
marriage, an institution it is “not within man’s control to abrogate 
or alter. . . . It is prior in its existence and in its nature, to every 
other human society, to every state or nation. It is the basic social 
unit. To serve and protect the family and its life, states are formed 
and governments established.” They are for the family, not the 
family for them. 

The child should be carefully trained to see that the state can 
measure its true strength only by the stability of family life among 
its citizenry. No nation is greater than its families. It is the family 
that produces the citizen. A good citizen must first be a good person, 
and a good person comes from a good home, where virtue, the basis 
of citizenship, is encouraged and developed. 

A positive treatment of family life with its joys and consolations 
is the ideal, but there is room in the upper grades for discussion of 
the harm being done to individuals and to the nation by absentee 
mothers, marital infidelity, divorce, immoral housing conditions, 
and other equally regrettable evils. 

Why inform the child about our glorious American institutions, if 
we do not at the same time impress him with the great evils con- 
sequent on broken family life, which sap the very foundations of 
these institutions and render fragile indeed the truest support of our 
national greatness—the Christian Home? 

A child in the upper grades can understand the necessity for a 
home life that is strong and stable and adequately equipped to 
perform its vital function. He can see that if it is built on the shift- 
ing sands of selfishness or caprice, home loses all seriousness and 
security, and fails in its purpose. He is old enough, too, to realize 
that children are the innocent victims of divorce. Children sense 
the abnormality of this situation and can see that there was some- 
thing fine in life to which they had a natural right and which they 
have now been denied. 

With a study of the dangers in broken home life, the child comes 
to realize there are foes other than invading armies which threaten 
his nation. We must arouse in him a fierce determination to keep 
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his country fit as a Christian habitation. He must help withstand 
the external foes surely, but even more so the foes within. “Mal- 
nutrition is a foe, and bad housing and preventable physical illness 
and disease. Unemployment is a foe, and lack of security and 
starvation wages.” On this last point let us stress what Pope Pius 
XI said, “A man must not be given in charity what is his due in 
justice.” “Sectionalism is a foe, and discrimination for reasons of 
race or religion. Irreligion is a foe and a philosophy which makes 
man the final end of all things and sets him up against his Creator.” 


Importance of the Individual 


Now that we have examined the basic principles which must 
underlie all lessons we teach in civics class, let us take a look at a 
few ideas which ought to have penetrated the minds of our students 
by the end of our civics course. 

An important one among these is the significance of the indi- 
vidual’s contribution to society. We can never sufficiently stress 
this. Actually this contribution seldom appears to the nation at 
large in a spectacular fashion. It is rather the citizen’s quiet service 
to the society that immediately surrounds him. However, this faith- 
ful, even though unimpressive service, should never be underesti- 
mated. 

We have a tendency to let ourselves be overwhelmed by the mass 
of reconstructive work to be done in the world. We feel small and 
impotent to change anything. Yet, if viewed with some vision, it 
can be seen that if the seemingly helpless individual does his best 
in his surroundings, and if this situation is multiplied by a million 
other individuals or by forty million others, tremendous things can 
be accomplished. 

As we study history we realize that great achievements have 
never been staged by the mob, but by an individual with a de- 
termination. Unfortunately, this may work toward evil as well as 
good, but today we are interested in the possibilities of the latter. 

Let us try to impress the child with the far-reaching effects of 
his Christ-like living. “In the long run more good can be accom- 
plished by a casual conversation on a bus than by a nation-wide 
hook-up. The power and the beauty that is Christ is made more 
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completely manifest in local community activity than in the pomp 
and circumstance of national display.” 

Daily faithful Christian living by our young Americans will con- 
vince more of their friends of the beauty of right living and the 
ultimate inspiration for this right living than reading to them from 
their catechism, preaching to them or trying to argue religious 
truths with them. 

Since man is a social being, he must work out his destiny in 
society. We must try to guide the child to realize he has a part to 
play, a solemn responsibility to contribute what he can to the 
society that surrounds him. 

On this point we Catholics are conspicuously remiss. We want 
freedom and liberty, but do we realize that the price for this is 
eternal vigilance? How enthusiastically do we support worthwhile 
community projects? How many of us see the necessity to serve in 
some capacity in the city hall? We have no desire to dominate or 
“take over’ as our enemies so frequently accuse us. Notwithstand- 
ing, we must arrive at a realization that we have a monopoly on 
the truth, and with this comes the solemn obligation to spread this 
truth. Surely we are not acting in accordance with Christ’s plan for 
the dissemination of His doctrine if we sit smugly by and merely 
pity those left in the sea of ignorance. We have the answers to life’s 
gravest questions. Are we out in the thick of things supplying these 
answers to others who are searching? 

I realize our elementary school children are not ready now to 
take up duties in the city hall, but they must be prepared for this 
long years in advance. Right now they can give of the truth they 
are so fortunate to have—the truth many adults will—sadly I say 
this,—never have. Sometimes they can give of this by quiet good 
example, sometimes by hearty cooperation and community activity. 
Sometimes it will be through defense of rights and duties. Fre- 
quently it will be through the practice of Christian charity. “Our 
neighbors will catch a glimpse of the truth if we are found working 
side by side with them, contributing our wisdom, our love, and our 
energy to the furtherance of worthy causes and the defense of things 
that are sacred.” 

Most of our Catholic men will never serve in Washington, but 
“the America we love and cherish was not made in Washington, but 
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in every town and village and hamlet and at every crossroad the 
country over.” Let us emphasize this to the young American. Christ- 
like living in a democratic society is as important in Dinkeyville as 
in Detroit. 

Let us encourage the child to assume some civic responsibility, 
necessarily on a small scale, through his school or Scout organization 
or similar agencies. Try to awaken pride in civic service, always 
repeating and repeating that this service is to be rendered freely, 
without any thought of publicity or remuneration. “The very fact 
that there is a trend today toward centralization of power in our 
national government calls for greater civic activity of a neighbor- 
hood character. The virtues that are involved in citizenship are the 
flowering of actual personal effort for the common good.” 

Nothing in life is accomplished that was not paid for with sacri- 
fice. If America is to be a great Christian country, she must be 
supported by citizens willing to sacrifice. Liberty is not automatic. 
“Oppressions have been wrought under the Stars and Stripes; they 
are being wrought today—which only proves that true democracy, 
the democracy envisaged by the men who laid the foundations of 
our government and our national life, is not something that happens 
automatically. On the contrary, it calls for a large measure of indi- 
vidual intelligence and self-discipline. Its perpetuation is guaranteed 
only as understanding deepens and the principle of self-sacrifice is 
accepted.” 

In closing, let us go back to the beloved patron of the Orders we 
represent. If we Franciscans have any message at all for our young 
Americans, surely it is the one of detachment from material goods. 
Our modern society is surfeited and sick from its pursuit of this 
very thing. If man’s heart were free of this passionate search for 
temporal things, many of life’s problems would solve themselves. 
Let us zealously strive to help our students catch a spark of the 
fire that burned in the heart of Francis, the purest love of God and 
detachment from all else. If they are touched by Franciscan fires, 
they may then be able to view material possessions in their true 
perspective. They and we may hope to arrive at the point where the 
person will control the possession, not the possession the person. 

With the help of St. Francis and his message, supported always 
by Divine Grace, we hope to form minds completely tuned to that 
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of Christ, ones that think as He thought, judge as He judged, in- 
terpret things as He interpreted them. Achieving this we shall have 
made an inestimable contribution to American life. We shall have 
given our country, as Pope Pius XI called him, the finished man of 
character. If our Christian social teaching does this, we shall have 
assisted in seeing that ‘what America stands for, she increasingly 
becomes.” 


DISCUSSION 


PIUS BARTH, O.F.M.:—Certainly in analyzing the various civic virtues 
that should be exemplified in the classroom, and in emphasizing the social- 
living program, Sister has given a great deal of inspiration as well as instruc- 
tion for the teaching of civics in the elementary schools. I know there are 
many here who are widely interested in this field. I was very pleased to see 
that Sister Roy emphasized again the relationship of natural law to govern- 
ment. I think that by a discussion of the Declaration of Independence, by a 
discussion of the basic American documents, we can do a great deal in helping 
children to understand the divine natural law, in helping them to understand 
that our democracy comes to us from God, and that the civic rights and 
duties which we have are divine in origin. We can emphasize the fact that it 
is in God that we have our trust and that man has an inalienable right be- 
cause of the Creator. Incidentally, just some three or four weeks ago that was 
brought out very clearly by the National Catholic Educational Association, 
at the executive board meeting, in which that body adopted for the 1951 
convention to be held in Cleveland the topic “Human Rights.” When we 
discuss human rights in connection with the basic American documents, im- 
mediately religion is involved, because they are so closely related to God. 
That is one of the basic factors also in the total Christian social-living pro- 
gram. Very often we can teach more religion through a discussion of human 
rights in a civics class or in a social science class than we actually can in a 
regular religion class. 


AIDAN CARR, O.F.M.Conv.:—Perhaps some of the Sisters will be in a 
position to enlighten priests as to what inroads are being made on the sense 
of values of our elementary school children by such media as television and 
the comic books. I was speaking with one of the Sisters here in the convention, 
who told me that she made a study of the influence of comics on children’s 
attitudes. While many Sisters are engaged in the training of elementary 
school children, giving themselves entirely to this vitally important apostolate, 
we must realize, or at least have pointed out to us again, that they are up 
against tremendous odds. They have the children only so long under their 
influence each day, and for the rest of the time the children, elastic-minded 
as they are, are constantly bombarded by other exterior influences distorting 
and twisting the sense of values that the Sisters are trying to instill in them. 


POLITICAL SCIENCE IN OUR COLLEGES 


CYPRIAN EMANUEL, O.F.M. 


It is, I think, entirely meet and just, proper and available unto 
much good, that Political Science in Our Colleges be proffered 
the opportunity of presenting its case before the tribunal of the 
Franciscan Educational Conference. At the feet of Franciscanism 
political science, too, can sit and learn wisdom. The Franciscan 
spirit and Franciscan thought are fully competent of wielding 
definite and clearly distinguishable influences also in the field of 
political science. 


I 
The Franciscan Instructor 


The Franciscan instructor in political science, when assuming the 
role of instructor, does not cease to be a Franciscan. In consequence, 
he brings to bear upon his teaching réle the full impact of more than 
seven centuries of Franciscan tradition and philosophy. On certain 
points, it is true, he proceeds with conscious effort to assign Fran- 
ciscan doctrines and opinions the prominence that is rightfully 
theirs, whenever opportunity offers and prudence permits. But for 
the most part—and I consider this by far the more important, be- 
cause the more general and common—the Franciscan teacher un- 
consciously (or should I rather say, almost by force of second 
nature?) imparts to his teaching a touch and tinge distinctly Fran- 
ciscan. This phenomenon need cause no wonderment. There is 
nothing forced, nor affected about it. It is but the by-product of a 
philosophy that has gradually and imperceptibly, I suppose, but 
nevertheless effectively, been assuming form and character through- 
out the instructor’s years of schooling in Franciscan thinking and 
living, until now Franciscanism spontaneously colors and leavens 
his thoughts, his words, and his activities. 
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We can well pause at this juncture, if only to give brief and 
sketchy consideration to a few of the more salient features of 
Franciscanism that are sure to lend a distinctively Franciscan flavor 
to both the content and the method of a Franciscan instructor’s 
courses in political science. 

In the first place, the totality of the Gospel-like, so thoroughly 
grasped and whole-heartedly embraced by St. Francis himself and 
bequeathed by him to his three Orders as the most sacred and 
fundamental of his legacies, has left its unmistakable impress on 
Franciscan thought and life and activity throughout the centuries. 
It has served to broaden the horizon of Franciscan interests until 
they become all-embracing and culminate in identifying themselves 
with the interests of Christ Himself. 


Nature of the State 


This all-inclusive perspective enables the Franciscan political 
scientist, as perhaps no other consideration can, to visualize the 
state as something far nobler than a cockpit of political corruption 
and graft, selfish interests, wrangling demagogues, and petty poli- 
ticians. It impels him to regard the state as the society emerging 
from inclinations and needs implanted by God in human nature, 
participating in the authority of God, possessing supreme power 
among men in matters purely temporal, and charged with the 
sacred responsibility of exercising its functions for the protection of 
the rights and the promotion of the well-being of the subjects of the 
King of Kings Himself. 

More concretely, viewing the field of political science from the 
broad platform of the Gospel, the Franciscan instructor can proceed 
with unfaltering step to translate the divine injunction to “render 
unto Caesar the things that are Caesar’s and unto God the things 
that are God’s” (Matt. 22:21), into terms of specific and tangible 
rights and duties both for the officials and for the citizens of the 
state. 

He realizes more fully and clearly that the state, far from being 
some sort of abstract entity, enjoying the existence separate from, 
independent of, and superior to, the groups that go to make it up, 
as some political philosophers would have it, is, on the contrary, a 
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very objective and concrete reality—the aggregation of families 
(and unattached individuals), of occupational groups (the corpo- 
rative state), or of smaller political units, constituting an organized 
body and acting in unison for the temporal common good under the 
unifying command, control, and direction of a legitimate authority. 


Common Good and Liberties 


Also, the Franciscan instructor is better situated to chart with 
reasonable accuracy the course which the government, confronted 
with the delicate and difficult task of striking the proper balance 
between temporal common good on the one hand, and human rights 
and liberties on the other, must pursue in promoting the former 
fearlessly and impartially in all its ramifications without imposing 
unreasonable, unnecessary, and illegitimate restrictions upon the 
latter. He clearly sees that Nazism, Fascism, Sovietism—all forms 
of totalitarianism and excessive “welfare” statism,—at one extreme, 
and governmental “do-nothing-ism” (laissez-faire), at the other, all 
stand condemned at the bar of Gospel justice and charity. 

Again, he who identifies his interests with those of Christ cannot 
be passive in thought and action to the influences sure to spring 
from the oneness of the human race, the universality of human 
brotherhood in Christ and of redemption by Christ, the universality 
of the Church of Christ, and the universal character of the Fran- 
ciscan Order—considerations, which of necessity give the Franciscan 
instructor a breadth of vision limited only by the ends of the earth; 
considerations which, by their very nature, serve to loose govern- 
ment and the concept of government from the moorings of narrow 
and confining provincialism, nationalism, and artificial political 
lines and boundaries; considerations which become so many bed- 
rocks in the foundation of an international and supernational polit- 
ical structure, conceived and realized within the framework planned 
and urged on occasions without number by the last three Sovereign 
Pontiffs,—a world-wide political structure, capable of establishing 
and maintaining peace and order in a chaotic world and of promot- 
ing the conditions of an equitable and stable prosperity in an all- 
inclusive community of nations. 

There are other facets of Franciscanism that are sure to have a 
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bearing upon a Franciscan instructor’s approach to, and attitude 
towards, political science, both in its general concept and in its 
interpretation and application to specific problems of government. 


Franciscan Reform 


Among these, and possibly the most important of them because 
of its far-reaching implications, is the Franciscan insistence on the 
reform of the individual as the heart and core of all group reform. 
“Reform the individual, and society will reform itself,” might well 
be accepted as the battle cry of the Franciscan social-reform move- 
ment. Translated into terms of political science, it means: As the 
individual, so the family; and, in turn, as the family, so the state. 
Pope Leo XIII, in his encyclical Sapientiae Christianae, says very 
much to the point: “The family is the cradle of civil society, and 
it is for the most part in the surroundings of the home that the 
destiny of states is prepared.” The state, then, receives its moral 
tone and character directly from the family, but the family derives 
its morality from its individual members. Hence, it is not too much 
to say that the individual, though not ordinarily the immediate 
component unit of the political setup, is, from the moral point of 
view, ultimately the most important, because the all-determining, 
element. 

This point has a very practical bearing on statecraft today. Laws 
are being enacted with such staggering rapidity that the thinking 
citizen is forced to wonder at times whether possibly the laws them- 
selves, by their very volume and maze of detail, are not in reality 
confusing the issue and thus confounding the essential purpose of 
all legislation—the common good. 

Much of this legislation is rendered necessary because men have 
turned away from God, the Gospel, and the practice of religion; 
and in their ideals, aspirations, and activities have come to be 
“compared to senseless beasts and made like to them” (Ps. 48:13). 
In confirmation, we need but cast a glance at the great numbers of 
those who, motivated by personal interests and ambitious of ma- 
terial gain, disregard the rights of fellow man and close their eyes 
to the demands of the public well-being; at the individuals who 
fail to realize that justice and honesty rule the actions of men also 
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in matters of business, finance, and public service; at the employers 
who have yet to learn that an honest day’s labor demands in jus- 
tice an honest day’s wage, and at the employees who seem to be 
forgetting that an honest day’s wage demands just as rigidly an 
honest day’s labor; and at organized gangsters, gamblers, racketeers, 
public-relief chisellers, corrupt politicians, and others of like ilk, 
who by violence, fraud, and trickery prey upon society and upon 
the wealth, honor, needs, and weaknesses of fellow men. 

The Franciscan instructor in political science will be quick to 
perceive that reform in this social field, so intimately tied up with 
general social welfare, cannot be accomplished by further civil 
legislation nor by any other measures—no matter how well-meant 
and drastic—short of the application of the basic principle of Fran- 
ciscan reform: reform the individual first. In direct proportion as 
this is being accomplished, future legislation can be greatly re- 
stricted in volume, while much that is now in force will naturally 
become unnecessary. 


Participation in God’s Authority 


The subject of -legislation leads us to reverence authority,—a 
further phase of Franciscanism which is of more than passing im- 
portance to the political philosophy of the Franciscan political 
scientist. Only an overwhelming conviction of a human superior’s 
participation in the authority of God could account adequately for 
the profound respect—we might rightly call it reverence and awe— 
which St. Francis manifested at all times towards legitimate 
superiors and towards the authority which was theirs. Everywhere, 
by word and deed, did he give proof of this high regard for the 
authority of sovereign pontiffs, cardinals, bishops, and provincials 
and guardians of his Order, as well as of temporal governors, lords, 
and princes. Consistently and earnestly did he endeavor to plant a 
like respect in the minds and hearts of his brethren. This is truly a 
timely weapon, forged in the arsenal of Franciscanism, which the 
Franciscan instructor can use to advantage in combatting the gen- 
eral spirit of liberty and lawlessness, so prevalent today, and, more 
particularly, in opposing the modern ultra-democratic trend, rapidly 
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gaining ground, of looking upon the governed as the ultimate source 
of all governing power. 

There are other aspects of Franciscanism which have a bearing 
on the science of government, and, in consequence, are of interest 
and concern to us here. Time and space, however, forbid more than 
a mere summary mention of the most prominent ones. Allow me to 
call your attention to the following three: (a) Franciscan simplicity 
in mode of living, lack of affectation in deportment, and democracy 
in the government of the Order—all of which we might bring under 
the one term of “the democracy of the Gospel’—will leave their 
impress on the Franciscan instructor’s attitude towards democracy 
as a form of government. (b) Franciscan love and practice of pov- 
erty within the Order and Franciscan love and solicitude for the 
poor, the lowly, the underprivileged, and the unfortunate outside 
the Order, will inevitably influence the Franciscan instructor’s views 
concerning social legislation, both protective and promotive. (c) 
Finally, Franciscanism is definitely committed to the promotion of 
peace (cf. Felder, O.F.M.Cap., “The Franciscan Peace Movement,” 
The Ideals of St. Francis of Assist, pp. 285-296) ,—another influence 
which will of necessity permeate the Franciscan instructor’s political 
philosophy. 


Il 
Importance of Political Science 


There should be no need of bringing home to an instructor—let 
alone a Franciscan instructor—of political science the importance 
of his subject. Long before he begins his actual teaching, his in- 
terest in the field should run high, tending rather towards the excess 
of over-emphasis than falling into the defect of its opposite. Should 
this fundamental requisite of success in any field of teaching be 
wanting, then certainly prudence, if not justice to his students, dic- 
tates that he request a change of teaching field, if, indeed, he remain 
in the teaching profession at all, lest perhaps, to state it mildly, 
he become but one more potent contributor to the attitude of in- 
difference—already much too prevalent—in vital matters of theo- 
retical and practical politics. 

Nevertheless, before this group, as also for the benefit of later 
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readers, I venture to state, and hope to show to your satisfaction, 
both that political science is noble and important in itself, and that 
it is coming to stand out in bolder and ever-bolder relief among the 
important courses that rightfully have a place in the mosaic of a 
liberal-arts education today. 


Man—the Object 


Political science enjoys its primary and inherent importance and 
dignity, and earns its position among the noblest of the profane 
sciences, by reason of both its material and its formal objects—man, 
the noblest of God’s creatures in the realm of visible creation. Nor 
does it rest satisfied until it plants its roots in the very mind and 
will of God in and through the Eternal Law. 

More proximately, political science derives its importance from 
the fact that it is the science of the society which plays so decisive 
a role in the fate and fortune of men—all men—from the cradle 
to the grave. It is the science of civil society, and civil society is 
a natural and, hence, also a necessary society. It is born of the 
inherent weakness of families to attain single-handedly many 
phases of common temporal welfare which become possible, and 
even comparatively easy, of attainment by collective, or com- 
munity, effort. Hence it is that civil society is found—regardless 
of historical period, geographic location, or stage of civilization and 
culture,—in one form or another, whenever and wherever a number 
of families have established themselves with a certain degree of 
permanency and more or less compactly within the confines of a 
given area. 

Statecraft has been of vital concern and interest to man from its 
humble beginnings in the simple family-state organizations of the 
patriarchal system down through tribal governments, kingdoms and 
empires, dictatorships, oligarchies, and republics, of the intervening 
ages, to the democracies of modern governmental history. 

With the advent of and increased, and ever-increasing, preference 
for democracy as an acceptable form of government, the importance 
of political science grows apace. This is true, not because a demo- 
cratic form of government concerns more people within the area of 
a given state, but because by its very nature it concerns the people 
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more. It makes exactions upon the people as no other form of gov- 
ernment does. The members of the state are called upon to take 
an active part in their government. In a sense, they become the 
government. They become directly or indirectly responsible for the 
fitness and the conscientious conduct of all officeholders from the 
lowest to the highest. The weal or woe of their country and of 
their country’s citizens is inseparably contingent upon their intel- 
ligent, practical, and conscientious interest in the affairs of their 
country. We may well designate democracy as “the honor system 
of government.” It is a type of government ranking with the best, 
if successful; but hopes of its success can be reasonably entertained 
only so long as it solidly rests on the foundation stone of citizen- 
hood at its best,—a citizenhood that is at once intelligent, alert, 
and conscientious in the performance of all civic obligations, 
whether emanating from the rigid demands of legal justice or the 
milder exactions of social justice and social charity. While democ- 
racy may be the best form of government, and in instances it is, 
because of its many powerful and effective “checks and balances” 
of governmental powers, it is, I think, the most difficult because the 
most cumbersome and, at the same time, the most exacting of, and 
dependent upon, good citizenhood. 


Increasing Functions of the State 


Moreover, in the very nature of things, governments of the future, 
far from reverting to the simpler forms and fewer functions of a 
former day or even from being able to maintain their present status 
of complicated bureaus and procedures, must needs multiply their 
functions. Demands both on the protective and on the promotive 
powers of the state are increasing from day to day. This results in- 
exorably, among other factors, from the passing of free territory, 
the growth of populations, and the establishment of congested com- 
mercial and industrial centers, with the consequent conflicts of 
human rights and the increasing difficulty of earning a livelihood 
under decent and respectable conditions. 

The state of the future, then, if it is to fulfil the very primary 
purpose of its existence, must of necessity reach out into fields until 
now not generally recognized as legitimate provinces of govern- 
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mental intervention, and intensify its activities in fields long- 
accepted as rightfully falling within the scope of governmental 
jurisdiction. 

There is still another social and political phenomenon, germinally 
contained in the first political unit organized by man, imperceptibly 
taking shape through the ages, assuming tangible form only within 
comparatively recent times, and now, I venture to say, developing 
with astounding rapidity,—a social and political phenomenon, 
which gives political science a new setting, extends its horizons to 
embrace the world, and increases its importance proportionately. 
I mean global government—the world-state. Modern systems of 
transportation and intereommunication have shrunk the wide ex- 
panses of continents and oceans to narrow compass. The barriers 
of space and time have been annihilated to the point of bringing 
the far-flung ends of the earth within quick and easy reach. In 
consequence, all racial, national, and political divisions and sub- 
divisions of the human race have come to be so many component 
parts of a closely-knitted and integrated whole. Each racial, na- 
tional, and political unit has been woven, or is rapidly being woven, 
so integrally into the warp and woof of a world fabric of social, 
economic, and political interests, that the well-being of each is in- 
tertwined with the well-being of all, and vice versa. This social and 
political phenomenon has given to political science a new meaning 
and a new importance. 


Ill 
Suggested Curriculum for a Political Science Department 


The curriculum for the department of political science is deter- 
mined basically in all instances by the goal which the department 
aims to attain. The objective should comprise at least these two 
points as an essential minimum: first, the creation of intelligent 
interest in public affairs at home and abroad; and, second, the de- 
velopment of a keen sense of civic duties and responsibilities. 

For the accomplishment of this twofold purpose, in so far as it 
falls within the scope of a liberal-arts college to do so, care should 
be taken in selecting a program of courses which give a well-bal- 
anced perspective of the entire field of political science, and which 
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duly emphasize our own country’s government. The program should 
divide the field into the following four sections: (a) fundamental 
government; (b) United States government—federal, state, local, 
municipal; (c) comparative government; and (d) international 
(supernational) government. 


Selecting Courses and Textbooks 


The guiding star in choosing the specific courses that give flesh, 
blood, and muscle to the above skeleton, is the fact that they are 
to fit into the general framework of a liberal-arts college. A liberal- 
arts college is not a high school; neither is it a professional college; 
and much less is it a university. The inclination to lower the col- 
lege schedule to a high-school level is not so much in evidence. It 
is particularly the tendency in the opposite direction that calls for 
caution and vigilance. And, even here, possibly the greater danger 
lurks, not so much in the selection of the courses, as in the choice 
of textbooks to fit the courses and in the methods of teaching 
employed by the individual instructors. The use of university text- 
books, and especially of university teaching-methods, in a college 
classroom—not only in this field, but in others as well—is a fault 
of too-frequent occurrence to be dismissed with a shrug of the 
shoulder as being merely incidental and of no particular conse- 
quence. 

The authors of contemporary textbooks must bear a goodly por- 
tion of the blame in this matter. They are coming to believe that 
the value and merits of a textbook are determined preeminently by 
bulk and weight. It would almost seem they are vying with one 
another to qualify for Roger Bacon’s prize satirical characteriza- 
tion of Alexander of Hales’ Summa, plus quam pondus unius equt. 
We need not go far in quest of plausible explanations—which, how- 
ever, are not to be mistaken for acceptable excuses—to account 
for this recent tendency. In many instances, the authors, evidently 
desirous of practicing economy of time, effort, and financial outlay, 
set out with the purpose of killing two birds with one stone—very 
much of a hit-and-miss undertaking at best. Instead of compiling 
one textbook for a one-semester (3 hrs.) course and another for a 
two-semester (6 hrs.) course, and instead of producing one for the 
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use of undergraduate students and another for graduate students, 
they compile but one in each instance which is designedly geared 
to meet the requirements of both situations. Again, it seems a text- 
book is doomed to assume gigantic proportions simply because the 
author has failed to grasp and assimilate his material with suf- 
ficient thoroughness to enable him to screen out the less important 
and purely accessory data and to coordinate the essential and 
necessary into a logical, concise, and compact whole. Then, too, 
there are those authors who, not content with offering a list of 
suggested readings and with entrusting the actual assignment to 
the discretion of the instructor, apparently aim at alleviating the 
responsibility of the instructor and catering to the convenience of 
the student by incorporating the collateral reading matter into the 
text. The publishers are complaining that there is a lag in the de- 
mand for their collateral-reading publications. 

Whatever the prompting motives and whatever the product in 
any given case, the net results of this developing phenomenon are 
confusion and superficiality in a field of intellectual endeavor 
already deplorably obfuscated with a lamentable deficiency of clear 
and logical thinking and sorely tried and enervated with the illusion 
that learning consists in a smattering of knowledge gleaned by 
skimming the surface of extended fields rather than by penetrating 
into the depths of more limited areas. 


Textbooks Necessary 


Textbooks are a necessity—it might almost be said, a matter of 
justice towards the student—in college courses. The average college 
student today is simply not intellectually attuned to the exactions 
of a course consisting exclusively of lectures and reading assign- 
ments (University teaching-methods in a college classroom!). In a 
course thus conducted, the student, far from being adept at note- 
taking, would miss much of the material entirely, including essential 
and necessary points, while the portions he would succeed in salvag- 
ing might well be affected with more than a liberal sprinkling of 
inaccuracy and error. Only the hyperoptimistic instructor would 
expect the result to be more than a hodgepodge of the necessary 
and incidental, of truth, error, and inaccuracy, and that, too, beyond 
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all hope of being transformed into a correct, complete, and properly- 
coordinated whole by any amount of assigned reading,—even the 
most choicely selected. I should call it an excellent training in con- 
fusion and superficiality, and incidentally a very effective means 
of stifling at its source a prospective interest in government and 
politics. 

It is taken for granted that, as a substitute for a textbook, the 
instructor at all times enjoys the privilege of compiling and using 
his own manuscript covering the material of the course, provided 
(a) as a matter of objective reality and not merely in his own 
estimation, it is at least equal, if not superior, to the best textbook 
on the market, and (b) he makes copies available to all his students. 
If he were not to supply his students with copies, it would have 
to be a case either of free lecture (cf. above) or of dictating his 
material to his students. The latter is entirely too elementary to 
merit serious consideration for a college course and, as is evident, 
would necessarily involve too great a loss of time. 

I trust no one will infer from the foregoing that I am an advocate 
of a slavish adherence to a textbook. Far from it. With the best of 
textbooks, there is ample occasion and even demand for amplifica- 
tion of some portions and curtailment of others, as well as for 
clarification and emendation. In all departments of the social 
sciences we always have with us the problem of keeping the material 
up to the minute. If an instructor is entirely satisfied in every par- 
ticular with any given textbook, either he is the author thereof 
(and even then he could scarcely persevere in his satisfied and 
complacent frame of mind over a period of years), or the time has 
arrived to engage the services of another instructor. 


Selecting Textbooks 


The selection of a categorical list of textbooks for the various 
courses in a department of political science is a task which only the 
foolhardy would venture to undertake. The likes and dislikes of 
the individual instructors—all-determining, but unpredictable, fac- 
tors, which must be reckoned with—render it practically impossible. 
Moreover, a textbook that leads the field in general excellence to- 
day may well be outdated and outmoded by the appearance of a 
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more acceptable one tomorrow. The most that one can expect to 
accomplish in this matter is the compilation of a suggested list of 
textbooks, apparently enjoying a high rating in the field of political 
science at the present writing, which may serve the tyro instructor 
in making his final choice. It is in the light of these restrictions 
and reservations that the textbooks mentioned in the following 
suggested schedule must be judged. In the following schedule I shall 
take pains to list the number of pages covering the entire material 
or specific portions of it. I am prompted to do so by the wishful 
thought of being helpful to those who are influenced in their choice 
of a textbook by its over-all proportions and by the amount of 
space given over to specific sections. 


A Suggested Schedule of Courses and Textbooks 


N.B.—I shall arrange the courses according to the fourfold divi- 
sion of the field of political science, mentioned above; i.e.: (a) fun- 
damental government, (b) United States Government, (c) com- 
parative government, and (d) international government. 


A. 
Introduction to Political Science 


Content (3 sem. hrs.): (a) in general: the natural law and natural 
rights and duties as the basis of political life and institutions. 

(b) in particular: origin, nature, a purpose of the state; origin 
and justification of political authority; forms of government; rela- 
tion of state to Church, education, and morality; relation of state 
to family, social welfare, and economic order; evaluation of con- 
temporary false political philosophies. 

The introductory course, as here outlined, is not just another 
beginners’ course serving as the gateway to proper orientation, un- 
derstanding, and intelligent progress in the science which it purports 
to introduce. It is here vested with an importance which today can 
scarcely be overemphasized. This has come to be true for several 
reasons. First, there are the many erroneous views in the field of 
political science, some of them touching the essentials of govern- 
ment, threatening to undermine the pillars upon which sound gov- 
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ernment rests, and spreading in rapidly-widening circles,—views 
which can be set aright only by going back to the basic principles 
of social philosophy. Among them we find the ideas that civil society 
is in every way of human origin; that democracy is the only legiti- 
mate form of government; that all authority in the state—legisla- 
tive, judiciary, and executive—has its ultimate roots in the people; 
that civil legislators can under no circumstances oblige in con- 
science; that union of Church and state under all conditions is 
unthinkable; that separation of Church and state means separation 
of the state from all religion and from all morality. 


Growing State Paternalism 


Secondly, the tendency of governments throughout the world to 
control the affairs of its citizens is gaining momentum from day to 
day. This is particularly noticeable in our own country when we 
contrast the complacent laissez-faire attitude of our government 
for a hundred years and more with the growing paternalism of 
our present “welfare” state. It is no easy matter, at best, to circum- 
scribe the jurisdiction of the state—1.e., to draw the line of demarca- 
tion between the rights and freedoms of the individual and the 
demands of community welfare—in concrete instances, even with 
a workable degree of accuracy. The issue, far from clearing with 
the passing of time, is constantly becoming more obscure with the 
ever-increasing complexities of civil society both in the cities and 
in the rural areas. The importance of stressing the fundamental 
principles of social philosophy, here involved, increases correspond- 
ingly. 

The Catholic instructor in political science must, therefore, “be 
urgent in season, out of season” (2 Tim. 4:2) in bringing home to 
his students the fundamental truths: that individual man enjoys 
intrinsic worth and dignity in virtue of his origin, his nature, and 
his eternal destiny; that man, prior to, and totally independent of, 
any grant on the part of the state, possesses natural rights and 
freedoms, of which some are absolutely inalienable, while others 
ean be curtailed and suppressed, it is true, but only when, and in 
so far as, the genuine common good makes it necessary; that man’s 
ultimate goal does not, and legitimately cannot, consist in the 
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service of fellow man or of the state; that the state, on its part, 
exists for man, and not vice versa; that the state’s sole purpose of 
existence is to render service to its citizens, and in so far as it falls 
short of this purpose, it loses its reason of existence; that the sole 
legitimate norm which the state must follow in all its activities is 
the complete temporal welfare of its citizens, and not vote-winning, 
political ambitions, and other unworthy and damnable motives; 
that the state has the right and the duty of exacting contributions 
from its citizens in the form of obedience to its laws, of personal 
services, and of payment of taxes, but never to the point of sub- 
merging man in the state and reducing him to the réle of a mere 
cog in the machinery of the state. These and other basic truths of 
equal importance in political science are all embodied in the preg- 
nant scholastic formula, if correctly understood and properly ex- 
plained: Man in relation to the state is primarily the end and only 
secondarily the means, while the state in relation to man is primarily 
the means and only secondarily the end; or, to express it somewhat 
differently, primarily, man is the end and the state is the means, 
while secondarily, man is the means and the state is the end. It is 
the ignorance and neglect of these principles that open the door to 
statism in all of its pernicious forms. 


Need of Social Philosophy 


The third and final reason for stressing the introductory course 
of political science is, perhaps, the most important of the three 
inasmuch as it strikes closer to home. It is the modern trend, be- 
coming definitely noticeable even among Catholic social scholars, 
to get away from social philosophy. As I see it, this is playing with 
dynamite. We must choose either to build firmly on the Gibraltar 
of social philosophy or to flounder on the quicksands of modern 
social and moral fallacies. We must either tie our teachings in all 
the social sciences to the secure moorings of philosophical principles 
or face the alternative of rushing headlong into chaotic and ruinous 
positivism, experimentalism, empiricism, and pragmatism (call them 
what you will), in the social sciences,—to say nothing of flirting 
with “the new erroneous philosophy which ... has assumed the 
name of existentialism, since it concerns itself only with the exist- 
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ence of individual things and neglects all consideration of their 
immutable essences” (Pius XII, Encycl. Humani Generis, Aug. 12, 
1950). 

Nor is it sufficient, in our teaching and writing, to proceed merely 
tacitly and implicitly within the boundaries set by the principles 
of social philosophy, under the pretext that a certain point of 
knowledge, being a priori, does not fall within the scope of this or 
that particular social science. Such an approach, while, perhaps, 
justified on the basis of a scientific technicality, makes for poor 
apologetics, weakens the Catholic position, and plays into the hands 
of the enemies. If we are to take up the cudgel, with hope of vic- 
tory, against the atheism, the materialism, the positivism, and the 
other ‘‘isms” that are gnawing at the vitals of the social sciences 
today, we can stop nothing short of bringing into the open and 
stressing emphatically the basic principles on which we stand. In 
no other way, can we reasonably expect to preserve even our 
Catholic students from the pestiferous errors that infect page after 
page of the literature (including textbooks) in the field of the social 
sciences today. 


Positivism in Social Sciences 


It is by no means my intention to belittle the position of posi- 
tivism in the social sciences. In fact, the positive phase has been 
for too long a time the stepchild of Catholic social scientists. There 
is still much room for expansion along this line. But to allow the 
a posteriori findings to assume such proportions as to push the a 
priori principles into obscure backgrounds or, possibly, out of the 
picture entirely, will, I venture to say, sound the death knell of the 
Catholic cause. 

Textbook.—Msgr. John A. Ryan and Francis J. Boland, C.S.C., 
Catholic Principles of Politics (Rev. ed. of Ryan-Millar’s The 
State and the Church, New York: Macmillan, 1940), viii + 366 
pages.—The 359 pages of classroom text are divided into twenty- 
four chapters, running the gamut from six pages to thirty-five. 
Most of them represent the work of the authors; some are taken 
bodily from other sources—Papal Encyclicals, A Code of Interna- 
tional Ethics (Catholic Social Guild), Pastoral Letter of the 
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American Hierarchy (Feb., 1920), etc. Most of the chapters have a 
compact list of references affixed. The authors contend in their 
preface (p. v) that “Catholic Principles of Politics is much better 
adapted to the requirements of the classroom than was The State 
and the Church.” Be that as it may, it is still not the ideal textbook 
for beginners in political science. However, its shortcomings and 
deficiencies can be met and remedied quite easily by the instructor. 
Any material that has appeared since 1940 can readily be supplied. 
Then, too, the lamentable dearth of English textbooks in this par- 
ticular branch of political science allows the instructor little free- 
dom of choice. 

Whatever be the merits and excellences of The Christian State 
Augustine J. Osgniach, O.8.B., (Ist ed., Milwaukee: Bruce Publ. 
Co., 1943, xix + 356 pp.) and of The State in Catholic Thought 
Heinrich A. Rommen (lst ed., St. Louis: B. Herder, 1945, viii + 747 
pp.), suitability as textbooks for use in a class of present-day college 
sophomores is not one of them. I have weighed both in the balance 
of actual experience and have found them wanting. They are too 
erudite and much too difficult. During the time I was experimenting 
with one of them as a textbook, a student asked me one day: “Was 
the author paid to make his book hard to read and to understand?” 

As for myself, I have, already for several years, been furnishing 
my students with mimeographed copies of a set of notes which I 
have compiled from various sources. 


B. GovERNMENT IN THE UNITED STATES 
1. Federal Government and Politics 


Content (3 sem. hrs.): (a) In general: Fundamental principles, 
machinery, processes, and functions of the American system of 
government, and background of contemporary tendencies and prob- 
lems. 

(b) In particular: Constitution of the United States: Its his- 
torical genesis, analysis, and development; executive, legislative, and 
judicial branches of our government, their underlying principles 
and interrelationships, police powers and eminent domain; réle of 
political parties and pressure groups; relations of federal govern- 
ment to economic and social order; extending scope of federal 
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government; citizenship, civil rights and obligations; relations of 
federal government to States and to United Nations; contemporary 
issues, trends, and developments. 

Textbook.—No field of political science is more prolific in pro- 
ducing acceptable textbooks today than that of United States Gov- 
ernment. While the tried and true stand-bys of the past, in up-to- 
the-minute editions, are apparently holding their own with notable 
success, new ones are appearing on the market at the rate of two 
or three a year. It is devoutly to be wished that this phenomenon 
not only serves to enrich authors and publishers, but also indicates 
a very desirable upsurge of interest in our American system of 
government during this challenging and threatening period of its 
history. Be that as it may, the consequent multiplicity of choice 
with which the instructor is confronted, places him in a position 
not entirely unlike that of Buridan’s ass. It would, therefore, be 
foolhardy to attempt to list and evaluate here all the suitable text- 
books that are available today. Compelled, then, to limit my selec- 
tion, I prefer to restrict myself in the main to authors and textbooks 
of proved authority and excellence. 

(1) Claudius C. Johnson, American National Government (2nd 
ed., New York: Thomas Y. Crowell Co., 1947), xiv + 690 pages.— 
This volume, with its 636 pages of actual class-room material, is sat- 
isfactorily comprehensive in scope, logical and clear in arrangement 
and presentation, attractive in style, and solidly annotated. The 
reading lists with which each chapter closes, the appendix (Con- 
stitution of the United States and Charter of the United Nations 
in abridged form), “Questions and Problems” arranged for each 
chapter, and the index, all add to the usefulness of the book both 
for the instructor and for the student. Johnson’s book is, therefore, 
my personal choice. The publishers inform me that a third edition 
of the volume is being prepared and is scheduled to appear before 
June, 1951. They assure me it will possess all the excellencies of 
the present volume and, of course, will bring the material up to 
date. 

(2) Frederic A. Ogg and P. Orman Ray, Introduction to Ameri- 
can Government: The National Government (9th ed., New York: 
Appleton-Century-Crofts, Inc., 1948), 889 pages.—The contents of 
this book (864 pages of classroom text) have not been cast in a 
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mold ideally adapted to easy reading, let alone easy study. The 
incidental commingle pell-mell with the important and necessary. 
A problem of discriminating is thereby created, which overtaxes 
the capacities of the average undergraduate student. The footnotes 
are numerous, lengthy, and detailed—possibly too much so. About 
a fifth of the total text is devoted to footnote material. The read- 
ing lists affixed to the single chapters are good. 

(3) Frederic A. Ogg and P. Orman Ray, Essentials of American 
Government (6th ed., New York: Appleton-Century-Crofts, Inc., 
1950), 732 pages—This book is an abridgment of the author’s 
1133 page Introduction to American Government. It is more com- 
pact and less-detailed, it has fewer notes and references, and pays 
less attention to theory and historical background, than the larger 
volume. The 864 pages devoted to the federal government in the 
larger work are here reduced to 535 pages. 

(4) William Bennett Munro, The Government of the United 
States (5th ed., New York: Macmillan Co., 1946, reissued with cor- 
rections in 1949), ix + 887 pages.—Of the 836 pages of classroom 
text, 588 are devoted to the federal government, and the remainder to 
state and local government (231 pp.), and to a concluding chapter 
on “The American Philosophy of Government” (17 pp.). An ap- 
pendix (Constitution of the United States—15 pp.), and an index 
(35 pp.) are added. The thirty-six chapters which deal with the 
national government, are well-balanced, logically arranged, satis- 
factorily documented, devoid of unnecessary detail, and enriched 
with valuable lists of bibliographical references. Out of the abun- 
dance of many years of experience in the teaching field, the author 
tells us in his preface: “It is still my conviction that the history, 
organization, and actual workings of a government are so closely 
interwoven that they should be studied together, not as independent 
and dissociated matters” (p. v). He adds that he has tried ‘‘to make 
this volume reasonably interesting, as textbooks go.” He has suc- 
ceeded in making his book easy to read and comparatively easy to 
study. While Ogg-Ray’s publications seem to have outstripped 
Munro’s volume in popularity, it is my opinion that the latter is 
considerably better adapted to the capacities of the undergraduate 
student. 
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(5) Harold Zink, Government and Politics in the United States, 
National Government Edition (2nd ed., New York: Macmillan Co., 
1946), x + 736.—The author divides his 709 pages of classroom text 
into four logical sections and thirty-six well-balanced chapters. An 
appendix (Constitution of the United States—14 pp.) and an index 
(12 pp.) are added. Each chapter has its selected list of relevant 
references. The footnotes are authoritative, to the point, and limited 
to the necessary. The selection of type, the logical arrangement of 
the matter, the clear and simple style, the set-off of minor divisions 
and paragraphs (the use of marginal paragraph captions) —all 
make for easy reading and understanding and thus facilitate the 
task of learning. The publishers tell me the third edition of the 
work is scheduled to appear in April, 1951. 

(6) Harold Zink, A Survey of American Government (1st ed., 
New York: Macmillan Co., 1948), x + 809.—This work is an 
abridgment of the author’s Government and Politics in the United 
States (rev. ed., New York: Macmillan Co., 1946 x + 1006 pp.), 
with new material. The section covering the national government is 
here reduced to 28 chapters and 578 pages without sacrificing any 
of the commendable features of the larger publication. 

(7) Charles A. Beard (William Beard, Collaborator), American 
Government and Politics (10th ed., New York: Macmillan Co., 
1949), viii + 832 pp.—An author who has been known in the text- 
book field of United States Government since 1910 and whose 
textbook, within that period of time, has appeared in ten editions 
at intervals of three to six years, needs neither introduction nor 
commendation to my present listeners and prospective readers. 
The present work is posthumous. The author died between the de- 
livery of the manuscript to the publishers and the return of the 
proof. His son, William Beard, assumed the responsibility of putting 
it through the press, assuring us he has made only such alterations 
as he is confident his father would have accepted had he had the 
opportunity of doing so (Preface, p. vi). The author limits his 
treatment of the national Government to 24 chapters and 506 pages. 
He has, I think, succeeded in his avowed endeavor of screening and 
marshalling his materials with an eye to presenting what “is now 
most useful to American citizens in upholding, operating, and de- 
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veloping the American system amid present challenges and perils” 
(Ibid., p. v). Consequently, the book emphasizes principles and 
trends, avoiding details where they tend to obscure, rather than 
clarify, fundamentals. The chapters, minor divisions, and even 
paragraphs are sharply and clearly set off. The footnotes are few 
in number and brief in content—limited to the bare essentials. The 
bibliographies at the close of each chapter refer to sources to which 
the instructor and student alike may readily turn for the latest in- 
formation on details of government. 

(8) Albert B. Saye, Merritt B. Pound, and John F. Allums, 
Principles of American Government (1st ed., New York: Prentice- 
Hall, Inc., 1950), viii + 451 pages.—This textbook is noteworthy for 
its conciseness. It devotes 388 pages to the federal government and 
the remainder (62 pp.) to state and local government, an appendix 
(Constitution of the United States, Proposed Amendments to the 
Constitution, and Questions on the Constitution), and an index. 
The text is well-documented without being overburdened with 
footnotes. Each chapter closes with a list of suggested readings. 
In fifteen compact chapters, the authors present the essentials 
of American government, emphasizing especially constitutional 
principles and civil rights, and leave the assignment of collateral 
reading—which in the use of this textbook must needs be quite 
extensive—to the prudent judgment of the instructor. 

(9) Paul C. Bartholomew, American Government under the Con- 
stitution (rev. ed., Dubuque, Iowa: William C. Brown, 1949), 
viii + 369 pages.—Dr. Bartholomew, political scientist at the Uni- 
versity of Notre Dame, has produced a masterpiece of compactness 
and completeness. His work combines a description of national and 
state government with a very clear and commendable explanation 
of the Constitution, each article being taken up section by section 
and explained, amplified, and interpreted in non-technical terms. 


2. State and Local Government 


Content (2 or 3 sem. hrs.): (a) In general: Governments of 
states, counties, townships, municipalities, and special districts. 
(b) In particular: Development and structure, functions, and 
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public services of state government; powers and limitations of lesser 
governmental units; constitutional and actual federal-state rela- 
tions, inter-state cooperation, relations between states and minor 
political units; citizen participation in state and local government, 
elections, representation; direct legislation, recall, initiative, and 
referendum; changing position of states in the American system of 
government. 

Textbook: Most of the authors mentioned under Federal Govern- 
ment and Politics (above), include sections on state and local 
government in the general editions of their textbooks. One or the 
other has published the material in a separate volume. In the fol- 
lowing, I shall restrict myself principally to these same authors. 
Any comment given above in connection with an author or his 
work is equally applicable here, unless otherwise stated. 

(1) Claudius C. Johnson, State and Local Government (1st ed., 
New York: Thomas Y. Crowell Co., 1950), ix + 289, demy 8vo, 
11-pt. type—The volume consists of relevant material taken from 
the author’s larger work, Government in the United States, with 
modifications and additions. It covers the field in ten chapters, 
thirteen charts and tables, and 254 pages. An appendix, containing 
A Model State Constitution (24 pp.), and an index (9 pp.) have 
been added. The individual chapters close with a very good read- 
ing list and an equally good set of “questions and problems.” The 
footnotes are limited to the necessary both in number and content. 

(2) Frederic A. Ogg and P. Orman Ray, Introduction to Ameri- 
can Government (9th ed., New York: Appleton-Century-Crofts, 
Inc., 1948), ix + 1135 pp—Of this textbook, Part III (9 chapters— 
149 pages) treats of state government, and Part IV (5 chapters—79 
pages) deals with local government and administration (counties, 
cities, towns, townships, villages, and districts). 

The same authors, in their more condensed volume, Essentials of 
American Government, cover state government in eight chapters 
and 106 pages and their treatment of local government is reduced 
to four chapters and 59 pages. 

(3) William Bennett Munro, The Government of the United 
States (5th ed., New York: Macmillan Co., 1946, reissued with cor- 
rections in 1949), ix + 887 pages——Ten chapters (168 pp.) are de- 
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voted to state government and administration and three chapters 
(63 pp.) to municipal and local government (cities, counties, towns, 
and townships). 

(4) Harold Zink, Government and Politics in the United States 
(2nd ed., New York: Macmillan Co., 1946—3rd ed. scheduled to 
appear in April, 1951), x + 1006—Section V (9 chapters—181 pp.) 
deals with state government and Section VI (5 chapters—82 pp.) 
with lesser units of government (territories, District of Columbia, 
counties, cities, townships, villages and special districts). 

In his more compact work, A Survey of American Government, 
Zink covers the identical material in seven chapters (146 pp.) and 
three chapters (49 pp.), respectively. 

(5) Charles A. Beard, American Government and Politics (10th 
ed., New York: Macmillan Co., 1949), viii + 832 pages.—Part V 
(11 chapters—219 pp.) deals with state government and Part VI (3 
chapters—71 pp.) with local government (urban government and 
rural local government). 

All the works bearing on state and local government which are 
mentioned here present the subject matter clearly and with suf- 
ficient completeness, albeit compactly and at times almost too 
sketchily. However, by making judicious use of the suggested read- 
ing lists and the assigned “questions and problems,” the instructor 
will find he has ample material at hand for a two-semester-hour 
course. Additional material, especially for a three-semester-hour 
course, can always be had by devoting more intensive study to the 
government of some particular state; v.g., the state wherein your 
college is located. 

There are also other textbooks, some of them very good, in the 
field of state and local government. One such work, scheduled to 
appear on the market during the fore part of 1951 and giving 
promise of proving very satisfactory, is the following: Cullen B. 
Gosnell and Lynwood Holland, State and Local Government in the 
United States (1st ed., New York: Prentice-Hall, Inc.), 608 pages. 
It covers the material in four parts and twenty-four chapters. It 
includes chapter summaries at the end of each chapter, selected 
bibliographies for each chapter, illustrative material (26 tables, 6 
exhibits, 6 major charts), and a model state constitution, 
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3. Municipal Government 


Content (2 sem. hrs.): (a) In general: A study of government 
at the municipal level. 

(b) In particular: Overlapping of units of government; legal 
status of municipal corporation; various types of political and ad- 
ministrative organization; elections and personnel; financial prob- 
lems; planning and zoning. 

Textbook: Harold Zink, Government of Cities in the United 
States (rev. ed., New York: Macmillan Co., 1948), x + 637 pages.— 
What was said above in commendation of Zink’s Government and 
Politics in the United States as a college textbook is equally true 
of the present volume. It is in use at Quincy College and is serving 
its purpose to the entire satisfaction of instructor and students. In 
my judgment it is the best to be had at the present time. 

As is evident, the arrangement of the preceding three courses 
can be altered to suit different needs and purposes. For example, 
the course in Federal Government and Politics can, without incon- 
venience, be extended into a two-semester (6 sem. hrs.) course. 
Likewise, if so desired, a survey course in United States govern- 
ment can be conducted on a federal, state, and municipal level and 
may be limited to one semester (3 sem. hrs.), or be extended over 
an entire scholastic year (6 sem. hrs.). 


4, Historical Development of the United States Constitution 


Content (3 or 6 sem. hrs.): (a) In general: Formulation and 
ratification of the Constitution, and our constitutional system of 
government in operation. 

(b) In particular: Early program and problems of government; 
the presidency and the Union; growth of federal judicial power; 
problems of slavery, Civil War, and reconstruction; governmental 
supports and controls; the so-called “Square Deal,” “New Deal,” 
and “Fair Deal”; organization and control in two World Wars; 
personal rights and liberties; attempt at judicial reform; recent 
amendments; modernizing the government; federal government vs. 
state powers; critical analysis of important decisions of the Supreme 
Court; present-day trends. 
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Textbook: Carl Brent Swisher, American Constitutional Develop- 
ment (1st ed., Boston: Houghton Mifflin Co., 1943), pp. xiii-1079.— 
The author brings to his task a mastery of the field, which is evi- 
dent throughout,—a mastery born not only of his knowledge as 
a scholar and his service as a teacher, but also of his experience 
in the Federal Government itself (Department of Justice). In 
thirty-nine chapters, clearly defined and chronologically arranged, 
he presents the history of our Constitution as a “panoramic mix- 
ture of continuity and change” (p. 1017). He uses court decisions 
profusely, but is also very generous in introducing developments 
that have taken place independently of court action. While authors 
quite traditionally have considered the Civil War as dividing our 
constitutional history into two periods, Dr. Swisher deems it more 
in keeping with fact to regard the turn of the century as the point of 
division. Accordingly, he devotes fully half his volume to the rapid 
and momentous changes and developments that have transpired 
since 1900. I think it is a position well taken. It enhances the value 
of the volume as a textbook by stressing the developments, which 
only too frequently fail to receive attention commensurate with 
their importance. 

The actual text comprises 1029 pages, which is followed by a very 
complete index of 43 pages. Very acceptable in size, you will un- 
doubtedly say, for a two-semester course (6 sem. hrs.); but too 
voluminous for one semester (3 sem. hrs.). The objection has value. 
However, the experienced instructor, by prudently sifting the more 
important from the less important and by judiciously allocating 
collateral reading, will find it quite possible to bring the material 
within the confines of one semester. 

The contents are well documented. The numerous notes, however, 
contain little explanatory material. There are no suggested reading 
lists affixed to the individual chapters, nor a detailed bibliography 
at the close. Such a bibliography, to quote the author, “would rival 
the text of the volume itself in the amount of space occupied” (p. 
1032). He does, however, “recommend that readers . . . use the 
many bibliographies available elsewhere” (Zbzd.), and proceeds in 
four pages to direct both instructor and student to a wealth of very 
valuable and substantial material. 
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Everything considered, Swisher’s textbook can, I think, be recom- 
mended as the ne plus ultra in this particular field of political 
science today, and that, too, in spite of the fact that a revised 
edition covering the period since 1943 has not yet appeared. 


5. Political Parties and Pressure Groups 


Content (2 sem. hrs.): Rise and influence of political parties in 
the United States; party principles, policies, and contemporary 
political issues; pressure groups in action; corrupt practices. 

Textbook: (1) Edward McChesney Sait, American Parties and 
Elections (4th ed., revised by Howard R. Penniman, New York: 
Appleton-Century-Crofts, Inc., 1948), viii + 668 pages. 

(2) Dayton David McKean, Party and Pressure Politics (1st ed., 
Chicago: Houghton Mifflin Co., 1949), viii + 712 pages. 


6. History of Democracy 


Content (2 or 3 sem. hrs.): Democracy in the ancient world and 
in mediaeval cities, rise of modern democracy in its various stages; 
present-day criticisms of democracy. 

Textbook: Irwin Edman (Herbert W. Schneider, Collaborator), 
Fountainheads of Freedom (1st ed., New York: Reynal & Hitch- 
cock, 1941), xii + 576 pages.—While the book is good and serves 
its purpose well, it cannot be recommended unreservedly for 
student-use. Its philosophy, not always thoroughly orthodox, needs 
checking in places. 


C. COMPARATIVE GOVERNMENT 
1. Latin American Governments 


Content (3 sem. hrs.): Comparative study of typical Latin Ameri- 
can governments; movement to organize the relations of all states 
in the Americas. 

Textbook: (1) Bannon and Dunne, South American Governments. 

(2) Austin F. MacDonald, Latin American Politics and Govern- 
ment (1st ed., New York: Thomas Y. Crowell Co., 1949), ix + 642 


pages. 
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(3) Fitzgibbon, The Constitutions of the Americas (Chicago: 
University of Chicago Press). 


2. European Governments 


Content: (3 sem. hrs.): Comparative study of the constitutional 
development, organizations, and practical workings of representa- 
tive European governmental systems; especially of England, France, 
and Switzerland. 

Textbook: Adams-Kerr-Park-Pratt, Foreign Governments and 
Their Backgrounds (New York: Harper). 


3. Russian Sovietism 


Content: (3 sem. hrs.): Political structure of present-day Russia, 
governmental departments, political control of the country; philo- 
sophical background of the Russian system and its conflict with 
Christian principles. 

Textbook: Julian Towster, Political Power in the USS.R.— 
1917-1947 (1st ed., New York: Oxford University Press, 1948), 
xvil + 443 pages. 


D. INTERNATIONAL GOVERNMENT 
1. International Organization 


Content (3 sem. hrs.): Early projects of international federa- 
tion; international commissions and congresses; international legis- 
lation; league of Nations; United Nations organization. 

Textbook: No recommendation. There are, however, two pub- 
lications of collateral reading which are deserving of particular 
mention. 

(1) Werner Levi, Fundamentals of World Oryanization (1st ed., 
Minneapolis: The University of Minnesota Press, 1950), 1x + 233 
pages. 

(2) Norman Hill, International Relations—Documents and Read- 
ings (1st ed., New York: Oxford University Press, 1950), xvi +- 536 


pages. 
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2. International Law 


Content (2 or 3 sem. hrs.): Nature, sources, and development of 
international law; leading principles which define the rights of na- 
tions in time of peace, war, and neutrality. 

Textbook: Chas. G. Fenwick, International Law (8rd ed., New 
York: Appleton-Century-Crofts, 1948), 1 + 744 pages.—Very good. 


3. International Politics 


Content (2 or 3 sem. hrs.): Relation between national and inter- 
national polities; nationalism and minorities in world politics; 
geography, world economics, sea power, and aviation as factors in 
world politics. 

Textbook: Thorsten V. Kalijarvi and Associates, Modern World 
Politics (2nd ed., New York: Thomas Y. Crowell Company, 1945), 
xli + 852 pages. 


Seminar 


Content (2 or 4 sem. hrs.): Supervised reference work and re- 
search on some selected topic in the field of political science. Open 
to students of senior standing who are majoring in political science. 

The program of courses as here outlined is intended to be elastic, ,— 
courses can be added and courses can be subtracted, and other 
alterations made in order to match the prominence and importance 
attached to the study of political science in any given setup of 
courses. 


DISCUSSION 


REGIS STAFFORD, T.O.R.:—We have had student government in vogue, 
but we have never tried to put it on the basis of particularly arousing in- 
terest in political science. My experience with student government and 
student leaders has been that it all depends on the leaders. If you can find 
good leaders, then you will have good student government. In our own situa- 
tion, the first two years we did have some fine leaders who were able, so far 
as school affairs went, and who participated actually by taking away responsi- 
bility from the faculty and the administrators. They did just that through 
their own interest, being willing to cooperate, seeing things to be done, not 
waiting to be told what to do but coming and asking where they could par- 
ticipate and cooperate. Now, our school is predominantly just a day school, 
and from my experience at our college, student government can help as far 
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as disciplinary measures are concerned in a predominantly boarding school. 
We have had some fair success with it at St. Francis College in Loretto. 
Again, it has been our experience that it all depends on the type of individuals, 
the type of leaders you might have in the school at the particular time. 
Looking over twelve years’ experience, I would say that you don’t always find 
the same type of leaders in each class as it comes along. 


QUESTION :—There are two questions that arise. One of them is: Is this 
a process by which those who are already leaders are given a better chance 
to assert themselves, or is it a laboratory where those who need it most could 
get benefit from it? I think as it works out, it’s a place where those who 
need it least get the best opportunity, and those who need it most get the 
least. Is that true? 


REGIS STAFFORD, T.O.R.:—I will have to agree with you on that. The 
idea would be to foster leadership among those who really need it. Once in 
a while you do get time to make strides from that angle. With the scarcity 
of time, you can’t promote leadership among the non-leaders as you would 
like to do. Although I have always felt that with the individuals who do 
assume the leadership, well, in a sense they might not need it, yet it does 
eventually add to their effectiveness as leaders and makes them better leaders. 
Occasionally on particular items, possibly we have been able to arouse some 
interest in community affairs, but again, at least my experience has been, 
that that interest has been aroused only among very few, not among the 
whole school community. 


DANIEL EGAN, T.O.R.:—Father asked if any place ever had student 
government function as a laboratory. For about fifteen years now they have 
had a very active and I understand quite successful actual laboratory of 
political science in Pennsylvania, under the sponsorship of a girl named 
Genevieve Black, of the University of Pittsburgh. Every year they hold a 
convention in Harrisburg, the State Capital, the delegates from all the col- 
leges in the state forming a senate, a congress, a supreme court, and the like. 
They go through the whole political process of lobbying and putting through 
bills. It is all mythical, of course; but they go through all the motions that 
our actual legislators, politicians and lobbyists go through. They really spend 
a week, I think, at Harrisburg and take the town apart, take the country apart 
and put it together again the way they would like it. Some of our Catholic 
schools which have participated in it have not always been too happy about 
the kind of legislation that is put through or the way it is put through. At 
least it has given these students an insight into how the thing works in Wash- 
ington and in the State Capitals. If anyone is interested, Miss Genevieve 
Black probably would let you know about it. She started the plan when she 
was a student at the University, and she probably would like to see the thing 
grow. It might be something that could be put into practice in other States. 


SISTER MARY PATRICE, OS.F.:—I have reference now to St. Mary’s 
Academy here in Milwaukee where they have a very active Civic Club. They 
had 340 members this last year. It is run not on a Homeroom but on a 
civic group combination. That means that they have three distinct American 
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history classes, sociology classes, and American problems classes organized with 
a president for each one of these periods. They also have an individual secre- 
tary and treasurer for each one of the groups. They have an all-school 
president together with a secretary and a treasurer. Now, these individual 
groups meet once a week in the classroom periods. Outside of that, once a 
month a rally is held here in this auditorium and they put on various types 
of programs. They bring in outside speakers from the City Police Depart- 
ment, from the Sheriff’s Department, from the F. B. L., or from some political 
organization. They have gone in for political rallies for the United States and 
they have even put on political campaigns in regard to the last big national 
political campaign. They choose their own officers and they choose their 
president according to the campaign measurements; they have their slogans 
and banners. They have also sponsored trips to Madison and Washington. 
They have gone to various institutions in Chicago, and, as a whole, I feel 
that they have done a lot for Milwaukee. They have carried their projects 
right into the City Hall in Milwaukee and into the County, and they seem 
to be exercising an influence in regard to the politics of this County especially. 
Now, I think if something like that could be organized on a college basis, 
those girls with their interest in political science could also go out as college 
students better equipped. Every girl within each one of those periods is 
given an opportunity to express her thoughts or to carry on round table dis- 
cussions on any of the most important problems that come out weekly or 
monthly from the government or from the Congressional Record. If they are 
discussing questions that are coming up before Congress, they try at many of 
their meetings to carry on in the very same procedure that the United States 
Senate or the United States House of Representativs would carry on their 
discussions. Now, if that could be organized on a college basis, I think we 
could have much more interest in political science today. 


PIUS BARTH, O.F.M.:—I believe that student government has come to 
be accepted as a mode of procedure. As I visit schools in the North Central 
Association, I usually find that what there is is concerned with matters of 
minor importance and does not deal with matters of major policies. Once in 
a while you do find a little case in which the students on the student govern- 
ment committee can out-vote the faculty, but it might be, for example, on 
the date or place they will have their next dance. You do find cases in which 
the students sponsor movements favoring certain particular courses. I think 
something like that is usually desirable in which the students have an op- 
portunity at least to suggest to the faculty that some particular course be 
given. Sometimes you find instances in which the students, some of the 
students at least, sit in on faculty meetings. That is rather rare. I think I 
found only two or three instances of that. 

Father Cyprian mentioned that at Quincy College, I believe, there were 
three students who majored in Political Science during the past year. Of 
course, that is rather expensive instruction, there is no question about that, 
but perhaps it is worth while when you look into the possible education of 
politicians. I just wonder whether we should not have more colleges in the 
United States which have as one of their objectives the education of politi- 
cians. We all believe that Political Science should be part of the general 
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educational program of every student, but I wonder if these three people who 
majored in political science are going out to teach political science or whether 
some of them really want to make a career of politics. 

In Georgetown University they have quite a School of Foreign Service. I 
found that a very heavy percentage, something like eighty per cent of the 
graduates of that Foreign Service School were going to South America, most 
of them being in the employ of some large American corporations something 
like Sears and Roebuck which was opening a new store in Rio de Janeiro. 
So immediately you have that particular relationship with some large corpora- 
tion. But certainly it would seem to me that there is a need for the education 
of a statesman, and that some colleges might have the courage to offer very 
extensive instruction. If only more young people who are alert and able 
would take the benefit of this instruction and then go on into the community 
to carry on this statesman-like leadership! 

I do not believe that any of these people who went to South America last 
year as graduates of the School of Foreign Service at Georgetown had master’s 
degrees. I do think, however, that, while they were trained in that particular 
area out of the Political Science Department, they were still in the under- 
graduate field. But certainly, any of the specialists in that particular field 
would have been in the graduate school. I am not advocating that type of 
program for the simple reason that I do not believe that the investment is 
justified on the basis of training experts in foreign service because these 
people are mostly interested in their own economic advancement. Perhaps we 
should say that sending these Catholic people, even though they are interested 
in their own economic advancement, to South America certainly is desirable. 
What I have in mind particularly is the education of people who will take 
upon themselves the burden and the responsibilities of the government of 
their own local communities. How rarely do we find the Mayor of an im- 
portant city or the Governor of a state who is a graduate of a Catholic college 
and has had background in political science or government? 


SISTER M. JEANINE, OS.F.:—I am not an instructor in Political Science, 
but I am an instructor in a sister-science; namely, Sociology. While I have 
this interest also of having some part in the training of social leaders, I realize 
that at the present time there is a certain mentality in our country that looks 
askance at the person who wants to take upon himself or herself social or 
political leadership. We do not have in the college student in the United 
States the same type of person that Europe has. For example, you find in 
European countries that very often political moves, or even revolutions, if 
you want to say so, take their rise among college students. But the college 
student in the United States has, in a large measure, been the type that comes 
out for the football game and various school rallies and the like and isn’t 
too concerned about political issues within his country. So, for the time 
being, I am satisfying myself to work on a much lower plane; namely, that 
of time to develop social awareness and social intelligence on the part of 
students, such humble things as getting them to listen to the radio, to the 
news broadcasts, to read Catholic periodicals and magazines. They should 
read, not just one, but several of these magazines to get something of a 
balanced picture of the national situation. Then, as they come into their 
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own, they should know how to use the right to vote and to take part in com- 
munity affairs accordingly as they are able. Such interest on the part of 
the instructor and such follow-through on the part of the students will bring 
us closer to the day when we can really train leaders, Catholic leaders, for 
the national life of our United States. 


BUSINESS LAW FOR FRANCISCAN 
ADMINISTRATORS 


Recis Srarrorp, T.O.R. 


It is axiomatic that if we are to have government there must be 
law. If we are to have intelligent participation in government, there 
should be on the part of subjects who are governed and those who 
are responsible for governing them an understanding of both the 
letter and the spirit of the law. 

In this paper we shall try to show that there are innumerable 
areas in which a knowledge of the law is very important for Fran- 
ciscan administrators, and we shall try to show also that there is 
a duty incumbent upon all such administrators to make themselves 
rather well versed with those phases of law which touch upon the 
business transactions which will necessarily involve them. Since 
there is in all religious orders a constant change of personnel in 
ecclesiastical offices, and since the administration of our affairs 
affects subjects as well as superiors, there is an implied obligation 
on the part of all of us to become familiar with business law. 


Knowledge of Law—Necessary 


Until one lives through the experience of being charged with the 
administration of temporal affairs, he usually remains in ignorance 
of the fact that a religious must make use of, or comply with, or at 
least be familiar with, civil business law as well as ecclesiastical 
canon law. The principal phases of business law which touch upon 
our religious life and activities are: the law of contracts, laws re- 
garding property, the law of sales, the law of negotiable instru- 
ments, the law of agency, corporation law, and insurance and 
bankruptcy laws. 

The law of contracts is basic to all of these, and every adminis- 
trator should learn with some thoroughness this phase of law. Igno- 
rance of the law has probably cost religious communities many 
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thousands of dollars and has probably resulted in grave injustices 
or loss on the part of innocent third parties, or other parties to 
contracts who have hesitated to enforce their rights as against re- 
ligious institutes or clerics. 

Despite the fact that we are religious, and despite the fact that 
we have a vow of poverty, we are almost daily involved in transac- 
tions which have to do with either real or personal property, and 
very often we may become involved in the sale or purchase of 
goods. It is important that we know our rights and obligations in 
regard to such transactions. Every religious community at some 
time or another makes use of negotiable instruments—notes, drafts, 
checks or bonds, and there is considerable law involved in such 
transactions. 

The law of agency affects religious because very often they either 
act as agents or employ others to act for them. Religious com- 
munities are commonly incorporated, and the officers of the corpora- 
tion must act as agents of the corporation. There are important laws 
governing the relationship between principal and agent, and agents 
and third persons. 

Probably next to the law of contracts in importance is the law 
of corporations. Religious houses, entire provinces, and distinct in- 
stitutions or activities within the jurisdiction of a province or a 
particular local community may be incorporated. As a result of the 
incorporation there is created a distinct legal entity existing apart 
from the incorporators. This corporate entity or being must act 
strictly according to the provisions of law, because it is a creature 
of law. Those religious who are responsible for forming this cor- 
porate entity, or who are appointed officers of the corporation, must 
be familiar with corporate law so that they can act legally in carry- 
ing out the tasks assigned to them in the management or govern- 
ment of the corporation. 

We all appreciate the fact that there are legal problems concerned 
with insurance, bankruptcy, and labor relations, and that all of 
these may—at one time or another—be the concern of those of us 
who act in any administrative capacity. 

A correlative task of the administrator is to acquire a rather com- 
prehensive knowledge of canon law, particularly as it relates to the 
administration of temporalities such as: employees’ compensations, 
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insurance and monopoly of the state. At the same time, such an 
administrator should make a close study of the constitutions of his 
own order to determine what refinements or limitations the con- 
stitutions place upon the canon law as it relates to his office. This 
ecclesiastical law, canon and constitutional, should be reconciled 
with the civil business law under the headings mentioned above. 
The task of such reconciliation requires considerable study, because 
very often it involves the determination of a civil office correspond- 
ing to an ecclesiastical one. There are some differences in the concept 
of the powers involved in administrative offices as between the civil 
and the canon law. Appropriate steps should be taken by the 
authorities of the various orders to make sure that their administra- 
tors have some status in the eyes of the civil law, and to give them 
the necessary powers so that they can act legally in the eyes of the 
civil law when canon law does not contemplate certain matters. 

In the interest of our institutions, our employees and our bene- 
factors, it is necessary that we have a familiarity with tax law 
on the federal, state, and local levels. In the interest of our in- 
stitutions and our benefactors, there is a necessity for familiarizing 
ourselves with the law as it relates to wills. 


Ignorance of the Law 


It might not be amiss to mention some particular situations in 
which we must govern ourselves according to the tenets of the law, 
either ecclesiastical or civil. Very often these tenets are violated 
through ignorance or through laziness; but it is a well-known axiom 
that ignorance of the law is no defense. The fact that there has not 
been more embarrassment, and there have not been more tragic 
consequences of our ignorance, is probably due to no merits of our 
own, but rather to a tendency to excuse us; or perhaps because of 
sheer good fortune we have not been called to task as often as we 
might have been. The risk of our being called to render an account- 
ing is grave, however, and we should not ignore the law. Obviously, 
in discussing any particular situation allowances will have to be 
made for variations in constitutions. We shall have to confine our- 
selves to basic laws of the code. 

Temporal goods may be acquired in whatever manner is con- 
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sonant with either natural or positive law, and the dominion over 
such goods ordinarily remains with the moral person acquiring 
them. The first of these ways of acquiring goods is the acceptance 
of a pious foundation. Local superiors cannot accept such a founda- 
tion without the written consent of the provincial. It is also the 
right of the provincial to dispose of the goods so acquired. The 
contract entered into is to be retained in the archives of the con- 
vent, and the local superior must keep a record of the obligations to 
be fulfilled and their fulfillment. This record is to be inspected by 
the provincial. Another way of acquiring goods on the part of re- 
ligious is by legacy or by gift. The local superior is competent to 
accept these, but if the gift is equivalent to a pious foundation 
only the major superior is competent to accept it because of the 
perpetual obligations placed upon the community. Goods acquired 
by the labor of members of the local community can be adminis- 
tered, or the administration may be supervised by the local superior. 
Another manner of receiving goods is by the solicitation of alms. 
The code treats this matter in great detail, particularly in regard 
to those orders which are truly mendicants in the sense of the law 
and in regard to the rules concerning those who may be permitted 
to solicit alms. Most constitutions deal with all of these items in 
detail, and in some instances because of the incorporation of the 
religious institute there will have to be some competent person 
authorized to deal with these matters through some civil office. 

By far, the greater number of problems in administration of tem- 
poral goods is created by disbursement rather than receipt. Canon 
law and religious constitutions, although very often constitutions 
are sadly lacking in this regard, go into great detail under several 
headings: administration, acts of ordinary administration, aliena- 
tion, investments, responsibility for debts, and donations. 


The Procurator 


The code of canon law prescribes that each religious house shall 
have its own procurator who is to exercise his office under the direc- 
tion of the superior. It is the duty of the superior, therefore, to 
supervise—not to administer, and commentators on the code define 
the extent of this duty and right of supervision. Definite limits 
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have been placed on the extent of authority of both procurators 
and superiors by the code, and these are often further limited by 
constitutions or by acts of provincial congregations. The Church is 
very careful in this matter, and its legislation is certainly adequate. 
If it is followed conscientiously, religious communities can avoid 
many difficulties. The code also regulates the rights of superiors 
as against the rights of bishops and pastors in regard to alms for 
churches and schools. Commentators on the code have done an 
excellent job in defining the meaning of acts of ordinary adminis- 
tration and the meaning of the term alienation. 

It is readily apparent that since in most cases the province itself, 
the religious house, or some institution administered by the mem- 
bers of the religious family, will have been incorporated civilly, 
adequate by-laws for the corporation must provide for appropriate 
officers and must define their rights and obligations, and the man- 
ner in which they must act as officers or trustees. By-laws should 
agree with the civil law, and the position of the religious or ec- 
clesiastical officers must be protected by giving them the same rights 
and powers in the corporate by-laws that they have in the rule 
and constitutions. All of their acts thereafter will be subject in a 
sense to the scrutiny of the civil courts, and therefore they must 
act with that fact in their minds. They must consequently hold the 
necessary corporate meetings, keep the prescribed minutes, and 
conduct their affairs in the same way that any commercial or in- 
dustrial corporation conducts its affairs through its board of trustees 
and its lawfully elected officers. 

A few practical everyday considerations or problems arising in 
business law, taken at random from very many more, might serve 
to show how often the least awareness of the basic and general 
provisions of the law will be useful. We should all be aware, for 
example, of the following facts: 


A beneficiary named in a will must not be a witness to that 
will. 

A contract which by its terms cannot be discharged within 
a year must be in writing. 

A contract for the sale of goods over a statutory amount, 
varying in states from $50.00 to $500.00, must be in writing 
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unless part of the goods is delivered or part of the purchase 
price is paid immediately. 

A contract involving real estate must be evidenced by writ- 
ing. 

With a few other exceptions an oral contract is valid if it 
can be proved there is an offer, a meeting of the minds, and 
acceptance, if the object is legal and the parties are competent. 

The members or the stockholders of a corporation must hold 
an annual meeting and keep minutes thereof. 

Trustees or directors of a corporation must keep minutes of 
their meetings. These trustees also for many types of transac- 
tions must act formally as a board assembled in meeting. 

The president of a corporation and the treasurer, and other 
officers, have certain powers implied or understood by the law 
in virtue of their office, and these are not always the same as 
those given ecclesiastical offices, such as superior, guardian, 
prior, provincial, procurator or econome, by the code or the 
rule and constitutions. 

The election of corporation officers by the board of control 
must appear in the minutes of the meetings, and in some way 
the by-laws must show their eligibility. 

Certain warranties or guarantees are implied in every sale 
of real and personal property. 

Makers and endorsers of notes and other negotiable instru- 
ments have certain obligations and give certain warranties. 

A religious institution under certain conditions is liable for 
the debts of its subjects, even though they be personal. Simi- 
larly, the institution or the corporation may in some cases be 
liable for the ultra vires acts and contracts of its subjects or 
its agents. 

Certain steps are necessary in order to make the assets or 
capital of a religious community be stable or fixed capital, so 
that permission prescribed by canon law must be obtained 
before alienation of this capital. 

No permission need be sought for the alienation of property 
if money is borrowed to construct a building or buy a property 
and the loan is secured only by that property, unless it can be 
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definitely shown that the entire religious institute is less secure 
than it formerly was. 

The apostolic delegate has promulgated the decree setting 
the value of the thirty thousand gold lire or francs specified in 
the code as requiring permission from the Holy See at $10,159.00 
rather than the $6000.00 formerly considered to be the equiva- 
lent. 

Only a religious superior has power to make donations. 


It is quite evident that the modern religious community cannot 
avoid engaging in a great deal of active participation in worldly 
affairs. For its own protection and for the protection of those who 
deal with it, the acts of the community and consequently of those 
who represent the community must be according to the provisions 
of civil and canon law. It goes without saying, therefore, that all 
administrators should, for the best interest of all, be adequately 
trained in business law as well as canon law, since both of these 
touch intimately so many of their activities. 


DISCUSSION 


DANIEL EGAN, T.O.R.:—This paper, we all can notice, marks something 
of a change from most of the papers we have, at least until this afternoon, 
inasmuch as it has reference to applied law rather than the philosophical or 
theological bases that we have been discussing so much. It may be less in- 
teresting, although very practical. In thinking about business law and the 
techniques of the things that we must abide by in our every-day affairs, we 
don’t want to make the mistake of thinking only of the letter of the law. 
We want to remember that we still should carry them out, especially we 
Franciscans, with due regard for justice and rights and particularly for the 
charity which we spoke about in some of the other discussions today. Some- 
times those who know a great deal about the law, and particularly ecclesiastics 
and those of us who are looked upon by the people as being examples to 
follow, have made some very bad blunders in sticking too closely to the letter 
of the civil law. For example, I am very sadly aware of a situation in one 
diocese in which very arbitrarily the Bishop of the diocese notified people 
who had invested their hard-earned savings, poor washer-women who put 
their life’s savings of $500.00 or $1,000.00 in bonds of diocesan institutions, 
that he would be very happy to give them twenty cents on the dollar, take 
it or leave it and try to live on it the rest of your life. Now, he had found 
some way to make the law justify him, but he had forgotten that charity, 
which in his state of life he should have exercised. That isn’t right. Some- 
times we religious, and some of us in the Church in general, have been very 
justly accused of underpaying those who work for us. We should not forget 
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that social justice we talk about so much. We should put it to work, too. 
And, Father’s paper tells us that there are a number of ways in which the 
every-day law, the civil law, and the canon law, too, affect our business 
transactions. We have to be involved in them. Sad to say, it is very dif- 
ficult sometimes to find people trained in business practice. It is too bad 
that we don’t have more men trained in this field. I think there is a very 
real need of it. At the same time, we should remember, as I said before, to 
use Christian principles together with our knowledge of the law and remem- 
ber that that obligation belongs to us particularly as Franciscans. 

As Father Regis was talking, I jotted down one or two actual examples to 
show where business law could have helped. I remember an actual case that 
happened. Somebody left some money to a religious institution and specified 
that Father —————, the Superior of the local community, was to administer 
it, and the Provincial of the Order (Ordinary was the word used) was not to 
be permitted to have anything to say about it. The poor priest locally had 
nothing to do with that, but he discovered that the code forbids the acceptance 
of such a thing that rules out the supervision at least of the Ordinary, the 
higher Superior. Only within the past week I heard the tale of a religious 
community, which is situated far from any large city and uses water from a 
water system which it owns. All of that water is brought to its property by 
pumps. Last month they discovered that those pumps are on somebody else’s 
land. They had ignored a factor of law. They could have had them on their 
own property, but they had not paid any attention to the matter. In its 
history of different tracts, the property was so subdivided that one little piece 
came up at a tax sale, but they laughed about it and threw the notice away; 
somebody bought the land for a few cents, and now tells them they must move 
their pumps or pay rent. They thought it didn’t amount to anything, yet it 
was a practical case of business law. 

Some twenty years ago, there was a man who went around in the United 
States and saw very many religious Superiors, Provincials of many Orders, and 
a few Bishops of dioceses and told them that he had connections. If they 
needed any money, he could get them loans. And they all signed papers ap- 
pointing him their agent. He secured the money but forgot to give it to the 
Provincials and the Bishops. One diocese is still paying off $2,000,000 because 
the Bishop signed a paper making that man the agent of the diocese. With 
that, he transacted business with someone else and then absconded with the 
money. A very simple and fundamental business law made them responsible 
for the acts of their lawfully appointed agent. They didn’t realize they were 
making him their agent to act for them. 

There are other cases; some of them have to deal with canon law. Only 
within the last few weeks the pastor of a church in the State of West Virginia 
asked me if I knew anything about a group of Sisters. They were soliciting 
alms from door to door in his city. When asked if they had permission from 
their Bishop they replied, “No.” Neither did they have permission from the 
local Bishop. The Sisters hadn’t thought anything about the fact that the law 
very jealously guards such things by requiring necessary permissions. 

The fact that we do have corporations brings out the necessity of our 
knowing how to act as a corporate body. Very often we forget that civil law 
does have something to say when we use its advantages in the form of limited 
liability. We should remember that we assume certain obligations and should 
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be faithful to them. For seventeen years I was located in one community 
where there was a college. All of the professed members of that religious 
family were members of a corporate body. In those seventeen years they 


never once had a meeting of members of the corporation, which is basic in 
civil law. 


THE LEGALITY OF ATOMIC WARFARE 


Martrruew Herron, T.O.R. 


Every rational man certainly regrets the fact that the course of 
human events forces us to consider the morality of atomic warfare, 
or any kind of war, for that matter. When the atom bombs were 
dropped upon Nagasaki and Hiroshima, their destructive force 
frightened the American people. They felt no sense of achievement 
in destroying those two enemy cities. Although the A-bomb brought 
a quick end to the war, the use of it disrupted the joy and satisfac- 
tion a victorious nation would ordinarily experience at the con- 
clusion of a gigantic and costly conflict. Americans were mentally 
confused and morally bewildered; they were filled with a sense of 
shame and compunction; they instinctively knew it was wrong, 
sinful, to demolish two populous cities merely to let the enemy 
know that we possessed hideous weapons which could demolish 
cities with one blow. In reality, as Henry L. Stimson candidly ad- 
mitted, that is why Nagasaki and Hiroshima were destroyed. 

The employment of the atom bomb quickly brought the war lords 
of Japan to their knees. They surrendered without any further 
delay. The end, however, did not justify the means. Japan, accord- 
ing to most reliable observers, was already practically defeated 
before the A-bombs were used. The A-bomb was not a necessary 
instrument of victory. The use of the A-bomb upon those two 
targets could possibly be objectively justified, but the expressed 
intention of our government was morally reprehensible. The bombs 
were not aimed at a military target as such; rather they were 
dropped simply to manifest the power of the weapons at our dis- 
posal and our determination to use them to bring about a quick end 
to the war. Although it happened with a certain poetic justice to 
the nation that had bombed Pearl Harbor without a formal declara- 
tion of war, yet would it not have been more humane and just to 
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have introduced the new bomb on an uninhabited area where the 
Japanese could observe its effects before deciding whether or not 
they wished to continue the conflict? If we had acted in the above 
manner, we could face the world across the diplomatic table with 
clean hands. We could say: “We had the bomb but did not use it.” 
We would possess a powerful argument in the dispute over atomic 
control. 

During the past year a top-ranking general of the United States 
Army frankly declared that the Army does not and should not con- 
sider the use of the atomic bomb as a moral issue at all but only 
as a question of military expediency. The New York Herald, speak- 
ing editorially, echoed the same thought about the H-bomb: “It is 
not a moral issue and cannot be so regarded. The issue has been 
one in military and political allocation of the national effort in 
evolution of the weapon as a weapon.” It does not seem unfair to 
say that the position of The Herald Tribune represents the general 
attitude of the secular press. It is evident that a purely materialistic 
outlook led the author of the above statement to a direct denial of 
one of the fundamental principles of the natural law. 

The production and use of atomic weapons are human acts. They 
proceed from a deliberate will. They are good or evil then accord- 
ing as they are in conformity or not in conformity with the rules 
of morality. Every human act as St. Thomas clearly demonstrates 
has a two-fold norm to which it must conform to be a good act. 


Habet autem actus humanus quod sit malus ex eo quod caret debita 
commensuratione omnis autem commensuratio cujuscumque rei at- 
tenditur per comparationem ad aliquam regulam a qua si divertat 
incommensurata erit. Regula autem voluntatis humanae est duplex 
una propinqua et homogenea scilicet ipsa humana ratio: Alia vero est 
prima regula scilicet lex aeterna quae est quasi ratio Dei. (J-II, qu. 
71, a. 6.) 


The legality or the criminality of atomic warfare depends upon 
whether or not such a method of waging war is in conformity with 
right reason and the eternal law rather than upon mere military 
expediency and purely diplomatic considerations. 
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Proper Distinctions 


Although our initial use of the atom bomb seems worthy otf con- 
demnation, it does not mean that the all-powerful bomb could never 
be used at all. The proper distinctions must be made before the 
morality of this way of waging war can be evaluated. A few writers 
and orators, some of them Catholics, claim that all atomic weapons 
are intrinsically evil and should neither be manufactured nor used. 
That does not seem to be true; for, although they are a thousand 
times more powerful and effective than the “block-buster,” they 
do not differ in purpose or essence from them. It is not difficult to 
foresee possible circumstances under which the possession and the 
use of the pernicious arms would be the only means whereby a 
nation could defend its rights, the only way in which a people could 
preserve its existence. An occasion could arise that would oblige a 
nation to use atomic weapons. 

As Fr. Connell says: ' “This sweeping condemnation of all war- 
fare does not seem justifiable even though these annihilative 
weapons are taken into consideration. For there are certain spiritual 
possessions that are so precious that a nation could reasonably be 
willing to endure great loss of lives and of property in the effort 
to protect or to recover them by armed force—for example, freedom 
from enslavement by a tyrannical power and especially freedom to 
worship God. To such a situation the words of Pope Pius XII in his 
Christmas message of 1948 can be applied: ‘A people menaced by 
or already victims of unjust aggression, if it desires to think and 
to act in a Christian manner cannot remain in passive indiffer- 
ence.’ ” 

Unless the war is just, neither the atomic bomb nor any other 
bomb can be used. This restriction applies to any type of arms 
both ancient and modern. St. Thomas neatly summarized the con- 
ditions necessary for the waging of a just war. They are as valid 
today as the day he wrote them into his Summa.? The first condi- 
tion is that the sovereign authority of the state initiate the war. 

1Cf. The Sign, March, 1950. 

2 Respondeo dicendum quod ad hoc quod aliquod bellum sit justum tria 
requiruntur. Primo quidem auctoritas principis cujus mandato bellum est 


gerendum. .. . Secundo requiritur causa justa. . . . Tertio requiritur ut sit in- 
tentio bellantium recta. II-II, q. 40. a. 1. 
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War is an act of the nation acting as a moral person. Hence only 
the person or body enjoying sovereign power or representing the 
sovereign power can declare a war against another independent 
state. 

Secondly, a just cause is required, namely, that those who are 
attacked merit attack because of some fault. St. Thomas restricts 
his comment on this second condition to a passage taken from St. 
Augustine. “Just wars are those that avenge wrongs when a nation 
or state has to be punished for refusing to make amends for the 
wrongs inflicted by its subjects or to restore what is seized un- 
justly.” A just offensive war is an attempt to restore the order of 
justice that has been violated, by punishing an offender for a wrong 
done and unamended. Both St. Thomas and St. Augustine concerned 
themselves only with an offensive war. They took it for granted 
that common sense taught men that a defensive war is just, because 
every sovereign government has an obligation to protect its citizens 
and defend their rights. The rulers of a nation, however, must use 
war only as a last resort. Every reasonable effort must be made to 
preserve peace and to eliminate the causes of war. There must also 
be a proportion between the injury received and the terrible destruc- 
tion which war entails. Then too, the rulers who begin a war must 
have good reason to foresee that the benefits that will be effected 
by their victory will have some proportion to the evil consequences 
of the conflict. All understand that both nations engaged in a strife 
can have subjective just causes, but both cannot possess objectively 
just causes. There is no need to discuss that point here. 

The third requirement is a right intention. A bad intention can 
vitiate an act otherwise legitimate in war as well as in every other 
department of human conduct. St. Thomas on this last point again 
appeals to the authority of St. Augustine: “The passion for inflict- 
ing harm, the cruel thirst for vengeance, an unpacific and relentless 
spirit, the fever of revolt, the lust for power and such like; all 
these are rightly condemned in war.” The Angelic Doctor’s own 
comment is short and to the point. There may be a legitimate 
authority and a just cause for declaring war, and yet it can be 
rendered illicit on account of a wicked intention. The right inten- 
tion is the restoration of peace and justice. The only just cause, as 
Vittoria says, is an injury received. 
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In the centuries following the death of St. Thomas, as the man- 
ner of waging war became more violent, theologians added a fourth 
condition to the canons which the Angelic Doctor laid down, 
namely, the right use of means—moderamen inculpatae tutelae. 
An army fighting a just war cannot inflict any greater wounds upon 
its enemies than necessity demands. They may, however, within the 
limits prescribed by the natural law, use whatever means is neces- 
sary to defend the commonwealth. Once a war has been justly 
entered upon, it is permissible to inflict upon the enemy the neces- 
sary damage required to obtain satisfaction and to secure victory 
as long as those acts do not directly and formally injure innocent 
people. Who are the innocent people? That is difficult to determine. 

Children, women not connected with war work, the sick, the aged, 
and all those incapable of bearing arms and even those capable of 
bearing arms but not actually connected with the war effort cer- 
tainly can be classified as noncombatants. All these are naturally 
immune from direct attack. Soldiers, sailors, and all military per- 
sonnel are combatants. Men and women employed in munition 
factories, and all civilians directly connected with the production 
and transportation of arms, it seems, can be called combatants, for 
they perform work that is immediately and exclusively intended for 
military purposes. 

The tremendous scale and the vast scope of military operations 
in this and future centuries make the army more dependent upon 
the men behind the lines in mines, factories and mills. Those pro- 
ducing the mechanical and chemical instruments vital for waging 
war and those who carry the battle to the enemy, form one unit. 
Military men claim that a huge army equipped with all the latest 
implements, such as jet planes, superbombers, atomic bombs, etc., 
is practically invincible, unless its sources of strength behind the 
lines in city, town, and farm are incapacitated. The result of this 
development exposes vast portions of the noncombatant civil 
population to indirect attack. 

In spite of the hideous strength and terrifying power of the A 
and H-bombs, a nation which hopes to survive must produce them 
and be ready to use them. If it does not possess them, it will suffer 
the same fate that overtook France and Poland who tried to fight 
a 1940 war with 1918 weapons. It is all very well and very good to 
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say that we have other weapons which are just as effective but 
would take a little longer to bring victory. That is very true. An 
atomic war, however, in its present state of development will in all 
probability be a real blitzkrieg. The only defense known against 
nuclear weapons is a good offense with the same kind of weapons. 
A nation which has a moral certainty that it will be a victim of 
atomic warfare is surely not obliged to stand by and accept an- 
nihilation. It seems that a commonwealth placed in such a position 
ean, while still observing the canons of a just war, set out to destroy 
its enemy’s weapons, sources of production and supply lines with 
atomic ammunition if needed. 

We are not proposing the abandonment of the Fifth Command- 
ment. We are not advocating the unlawful principle that the end 
justifies the use of an evil means. We are not saying that all 
civilians are to be accounted combatants. The enormity and the 
complexity of an atomic war do not remove it from the restric- 
tions of the moral law. The huge extent of the pernicious effects 
complicates the problem of applying the traditional principles, but 
does not make it impossible. The principle of two-fold effect seems 
applicable and valid even to such a devastating combat, as long as 
noncombatants are killed only indirectly. Those who claim that 
the principle of double effect cannot be used in modern warfare 
seem to be guided more by sentiment than reason. They base their 
claim upon the fact that the number of people who would be 
slaughtered would be out of proportion to the good achieved. It 
seems, however, that a nation at war could prescind from the ques- 
tion of the number of innocent people killed and establish its case 
upon the importance of the military objective which it is trying 
to put out of commission. Because of the vast cost in human lives 
the object must be of great value to the enemy’s war effort. A 
proportion, of course, must be observed between the number of 
innocent victims sacrificed and the importance of the military objec- 
tive in the enemy’s war machinery. Consequently, the use of the 
atom bomb must be restricted; and the use of the H-bomb greatly 
restricted, but they can be used without doing violence to the prin- 
ciples of morality. 

The whole argument may be summed up in this fashion. Since 
every just war is essentially a defensive action, those weapons may 
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be used which are necessary for self-preservation. In a defensive 
action the principle of the two-fold effect is truly observed as long 
as no more harm is inflicted upon the enemy than self-defense re- 
quires; but self-survival may become impossible unless a nation 
uses atomic weapons. Conditions could arise therefore which would 
justify the use of the atomic bomb or even the dreaded H-bomb. 


DISCUSSION 


AIDAN CARR, O.F.M.Conv.:—The problems here presented are incredibly 
complex. Ramifications in the field of politics and national relationship and 
morals make it difficult to know how to approach a critique of a paper of this 
kind. But there are a few preliminary points I would like to make. In the 
first place, we are not considering it in the light of the counsels that Christ 
gave us. “Put up the sword; he who takes the sword, shall perish by the 
sword;” “Learn of Me because I am meek and humble of heart;” “Led as a 
lamb to the slaughter.” We prescind from all these. We prescind from the 
“naz et bonum” of St. Francis and the whole idea of the possibility of a 
Christian principle of non-violence. On Page 2, Dr. Connell is quoted as saying: 
“To such a situation, the words of Pope Pius XII in his Christmas message of 
1948 can be applied, ‘A people menaced by or already victims of unjust aggres- 
sion, if it desires to think or act in a Christian manner, cannot remain im- 
passive.’” Evidently he is invoking that as a support in the use of armed 
wartare, and there’s no justification for that. The Pope does not say anything 
about the use of arms there. He may have meant the necessity for prayer and 
penance. We are passively indifferent if we don’t pray, if we don’t sacrifice, if 
we don’t love. But there is no immediate connotation of the Pope’s words 
there. In another place, on Page 4, the writer said: “The huge expense of the 
pernicious effect complicates the problem of traditional principles, but does not 
make it impossible.” I think we have here in this a portfolio illustration of a 
casuistry that degrades our moral theology very much the same way that 
scholastic philosophy was called into disrepute at the time of kings of Scotland 
in the 15th to the 16th centuries. We begin to hedge in these traditional 
principles with so many qualifications, that the whole central note is utterly 
taken away. Then at the bottom of Page 4, he says this: “It seems, however, 
that a nation at war could prescind from the question of the number of in- 
nocent people killed and establish its case upon the importance of the 
military objective which it is trying to put out of commission.” Now if that 
isn’t a pragmatic statement, I’d like to know what pragmatism is. 

Now I’m going to read you a few words of Dr. Gillis. Here’s what Fr. Gillis 
says in What’s Right With the World. It is in reference to the Cardinals and 
Archbishops of France. “The Cardinals and Archbishops of France have come 
out in a declaration against the use of the Atom bomb, the Hydrogen bomb, 
and biological warfare and have called upon all statesmen to reach a common 
agreement to ban the use of all such weapons of war. This action of the 
hierarchy of France is all the more important because it comes at the same 
time as an apparently similar move is being made by Communists in Europe. 
‘Apparently, not really, similar. The hierarchy offers its appeal on the basis of 
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Christian morality; the Communists, as always, speak deceitfully and with no 
intention of observing their own recommendation.” A little further on: “After 
recalling the fact that ‘Modern science has put into the hands of belligerents 
means of destruction like atomic weapons, rockets, radio-active gases, and 
biological weapons which are a terrible threat hanging over the heads of all 
peoples,’ they continue: ‘In such a nightmare atmosphere, it is understandable 
that the Stockholm Appeal against the use of atomic weapons should have 
seduced many generous minds. The question is persistently put to you, to your 
priests, and to your Bishops asking whether we condemn the use of these 
atomic weapons. But such a question addressed to the disciples of Christ, 
scandalizes and revolts them.’ 

“Thereupon the leaders of the French hierarchy appeal to the only moral 
authority higher than their own: ‘As the Pope said two years ago, no one with 
“a true sense of humanity” can approve the use of modern weapons which 
strike indiscriminately at soldiers and civilians, and which blindly spread death 
over areas which daily grow wider and wider with man’s increasing scientific 
knowledge.’ 

“Then comes the clearest and most explicit possible condemnation of the 
use of the atom bomb and all similarly ‘scientific’ but diabolical instruments of 
mass slaughter: ‘For our part we condemn them with all our strength, as we 
had no hesitation in condemning the mass bombings during the last war which, 
in attacks on military objectives, killed old men, women and children at the 
same time. We are convinced that mankind will be disgracing the intelligence 
God gave it, if it perverts to evil ends scientific knowledge which could be so 
fruitfully used for good.’ ” 

Then, in summary, Fr. Gillis says: “What I have in mind—what I must get 
off my mind—is the fact that here in America we hear from all sorts of people, 
even Catholics, the fallacious and indeed immoral argument that if the Rus- 
sians use the bomb or bacteria, we have no alternative but to repay them in 
kind. It is as though the pioneer priests in the North American wilderness had 
said, ‘The red men scalp and torture and burn their captives alive; but when 
we capture them we shall do likewise. They crucified Father Brebeuf to the 
ground, built a fire on his chest and danced around him, cutting slices out of 
his flesh; when we capture their chief, we shall do the same to him. With 
savages we must be savage.’ 

“T have seen that argument (in different words) in an American newspaper 
in regard to the recent atrocities in Korea. Persons who write that kind of 
argument, and with them all who borrow it and use it, seem not to under- 
stand that what we are fighting for is in the last analysis Christian civilization. 
To resort to barbarism or savagery to promote Christian civilization is to 
commit a crime against reason and to strike a blow at the faith. If we become 
devils because others are devils, we shall all together end in the realm of devils. 

“So thanks be to God for that truly magnificent statement of Catholic 
principle by the Cardinals and Archbishops of France.” 

Again I repeat that there is some possibility of saying that it is a probable 
argument that advises the use of the atomic bomb. The whole thing is so 
hedged in with qualifications that it’s a very unreal approach to a vitally 
important problem. Let us not forget that if it’s right for us to use the atomic 
bomb, it is right for the Russians to do it. I would like in conclusion to ask 
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someone how we reconcile the use of the atomic bomb with Christ’s principles 
to bear evils, to be meek and humble of heart, to put up the sword. 


DANIEL EGAN, T.O.R.:—The following is a news release from the 
Cleveland Universe-Bulletin (July 28, 1950), quoting Fr. Connell of Catholic 
University when he discussed the legality and morality of the A-bomb in reply 
to the Stockholm appeal. 


Tur CLEVELAND UNIVERSE-BULLETIN 


“The shrewdness is found in the cunning concealment of a deeply malicious 
design under the apparent noble statement: ‘We believe that any country 
which first uses atomic weapons against any other country whatsoever will be 
committing a crime against humanity and should be dealt with as a war 
criminal.’ 

“One can easily imagine a person of sincere good will signing this statement 
without recognizing its implications. . . . The insidious feature is this: If this 
resolution were accepted by all nations, the communists could utilize their 
large armed forces, first in one country, then in another, to weaken the de- 
fenders of human rights. Then if the United States, or an allied power, used 
atomic weapons as a last resort, the other nations would be pledged to punish 
this country as a war criminal, even though it would be evident that all the 
real criminals were the communistic war lords, the first to start the war.” 

Father Connell discussed the use of atomic weapons from the moral stand- 
point in three steps deduced “from the commonly accepted principles of 
Catholic moral teaching.” 

First, the use of the A-Bomb, or any other weapon of destruction is a 
violation of God’s law “if it is intended directly to kill or to injure non-com- 
batants,” Father Connell said. In modern warfare, he said, the term “com- 
batant” includes more than members of the armed forces. He mentioned men 
engaged in making war planes as an example. He said: 

“On the other hand it is utterly unreasonable to claim that all the citizens 
of a warring nation are combatants. Doctors, nurses, schoolteachers, clergymen, 
grocers, butchers, little children and elderly persons, etc., who form a large 
proportion of every modern city, are surely not to be ranked as combatants, 
even though they may at times contribute remotely and indirectly to the war 
effort. To launch a direct attack against such persons, as would occur when a 
residential section of a city is bombed, is downright murder. One who would 
defend this procedure on the grounds that by such means the morale of the 
people will be broken down, so that they will be induced to persuade their 
government to sue for peace, is only employing the false principle that a good 
end justifies the use of an evil means.” 

Second, Father Connel said that, presuming a nation is justified in going 
to war, the use of the A-Bomb or the H-Bomb against a military target is not 
in itself forbidden. As examples of military targets he cited a fleet, a body of 
troops, a plane factory, or a railroad center, and said: 

“An atomic weapon may be used directly against such an objective because 
such a weapon is not essentially different from a TNT bomb, a cannon, a hand 
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grenade or a rifle. The difference is in the power of the weapon, not in its 
nature as an instrument of warfare.” 

Third, Father Connell said that if the use of a bomb, “even when directed 
against a lawful target, will involve the death or maiming of so many non- 
combatants that the evil effect outweighs the military advantage, the procedure 
is wrong. Father Connell reasoned: 

“For, while it is permitted at times to perform an action which in itself is 
lawful, even though some innocent persons may suffer in consequence, the 
action is forbidden if the harm that is foreseen is out of proportion to the good 
results hoped for. It is not easy to apply this principle when human lives are 
at stake; but a few examples will illustrate the point.” 

For instance, he continued: 

“A military commander would not be justified in seeking to capture a 
fortification held by the enemy if the advantage would be slight and it prob- 
ably would result in the death of several hundred soldiers. On the other hand, 
if the victory would mean a vital advance into the enemy’s territory he would 
not be wrong if he sacrificed several thousand of his men to obtain it. 

“Similarly, if a military chief planned to use an atomic weapon to destroy 
a single plane factory, but foresaw that it would probably involve the death 
of tens of thousands of non-combatants of the enemy nation, he would be 
committing a sin against God’s law if he launched the attack. On the other 
hand, if the objective were the entire fleet of the enemy, or the plant in 
which A-bombs were being made, it might be permissible to sacrifice even 
this large number of lives to achieve the object.” 

After concluding that using the A-bomb is not intrinsically opposed to the 
divine law, but that it may be used only in very extraordinary and extreme 
cases, Father Connell stated: 

“For under ordinary circumstances—at least when it is used against land 
targets in the vicinity of a great city—the number of non-combatants that 
would be killed or maimed would be so great as to be out of proportion to 
the benefit sought from the attack. 

“Moreover, even in the case of a justifiable use of the bomb, the con- 
sequences would probably be retaliation in the form of reprisals which in the 
heat of combat would soon become the mass slaughter of civilian populations 
by the millions. It is to be hoped that our leaders will refrain from using 
atomic weapons unless it is absolutely necessary for the very preservation of 
our national existence.” 

Now it seems to me that most of that is very similar to what Fr. Matthew 
had in his paper. Some of the phraseology that Father Aidan quoted wasn’t 
quite as bad as it was made to sound in the sense that it is difficult because of 
the magnitude of the problem to apply moral principles. I don’t think that he 
meant that we can’t find the principles or the facts to apply them to, but 
rather that we have lost sight of the forest because of the trees. There is 
another article here which might stimulate somebody to think. It seems to 
me that some of this is boiling down to whether the excessive magnitude of 
the death-carrying gases and other things used—because they affect so many 
or are uncontrollable after a while and travel so far—this magnitude is putting 
us into such proportions that we must, for the very preservation of the race 
almost, outlaw the use of it, even although ordinarily we might apply to a mere 
skirmish, or a battle, or even airplane strafing and bombing the principles of 
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the two-fold duplex effect. The editorial (I think it is written by Fr. Richard 
Ginder—it is signed R. G.) in the Priest for August, 1950, is simply intended 
to stimulate discussion. The writer brings out the first fact that during the war 
Fr. LaFarge, at that time editor of America, wrote that during the war we 
sent out a questionnaire to moralists over the country on this topic and found 
a tremendous lack of unity of opinion among them. I have found the same 
division of opinion in the case of certain specialized groups who have been 
considering the matter.” “It seems to me,” Fr. LaFarge says, “that it would 
be a test if it were first thoroughly worked out in the theological periodicals.” 
In other words, we must strive toward a reasonable consensus of opinion. Now 
it seems that we’re not all of one mind because of the magnitude of the thing. 
From the practical point of view he tries to show us what could happen, and 
he quotes some authorities here that show we could very easily be putting a 
series of A-bombs and H-bombs on a line extending north and south across 
Europe to far-off Russia, the radio activity would be carried eastward by the 
winds destroying all life within a strip 1,500 miles wide from Leningrad to 
Odessa and 3,000 miles deep from Prague to the Himalayan mountains. Now, 
against the United States, bombs could be exploded in the Pacific 1,000 miles 
west of California, and their radio activity drifting eastward would reach and 
sterilize New York in five days. Now, he says, it’s a horrible thought, but he 
is pointing out that we have cause of that fear, should it ever be lawful to 
use the H-bomb, and he refers to Fr. Connell’s article in the (March) Sign, 
which was quoted by Fr. Matthew. Fr. Ford, the Jesuit, in the Theological 
Studies in 1944, asks: Could we notify a country that we’re going to drop a 
bomb on a certain city or several cities and tell them to evacuate if they do 
not want to be killed. Now you would have to name the city and even the 
time of the attack in order to accomplish that, and it seems that it would 
spell disaster for the attacker. Fr. Ford pointed out that during the course of 
the war until 1944, the British hadn’t been able to get the children out of just 
one city, London. He points out in his editorial that there are so many 
different ways we can attack this magnitude, that it becomes an unleashed 
terror leading to retaliation and race annihilation. Does that change the ap- 
plication of the simple principle of duplex effect? 

Who will be among those who are to be designated as not innocent non- 
combatants? We know that in the Air Force, for every flier, they say, that is 
in the air, there have to be eight men on the ground. So all the way through 
in that pattern, we have one fighter, and we have to have a whole battery of 
men. behind him to keep him fighting, equipped, and alive. Perhaps someone 
would like to discuss those two points:—1) whether the very magnitude of 
the damage that comes from these bombs makes us have to take a stand 
against using them; 2) whether we should continue to say that only those 
directly concerned with the fighting are subject to death and destruction 
through enemy bombs. 


DISCUSSION :—We have the commandments, the Fifth Commandment 
specifically, whereby we are forbidden to kill others indiscriminately, but we 
also must remember that we have the Fourth Commandment, by which we 
must protect those under our care. As a father of a family must protect his 
family, so the nation must protect its citizens. This commandment comes be- 
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fore the counsels, just as we who have entered religious life could not have 
been permitted to enter had we been held by the Fourth Commandment to 
support our parents, so neither can we be held to be pacific, be held to fold 
our hands on attack, if we are commanded by one of the commandments to 
resist and to defend those under our care. A country must defend its citizens 
by means that are legitimate. 


QUESTION :—I do not know if I can contribute any solution to the overall 
problem, but I think it is very important for us never to forget the counsels 
even when we are thinking of the commandments. With regard to certain 
points that have been brought up, I think one principally should be cleared up, 
namely, the intrinsic evil of a thing. As Father Michael points out, nothing 
that God has made is intrinsically evil. I am sure that Father would not say 
that nothing that man has made is intrinsically evil, and that is precisely the 
question here. Father Aidan brought up the question: “Is this man-made 
product intrinsically evil?” That is the real status of the question. Have we 
brought that out sufficiently in the paper or in the discussion? Father brings 
out the point that the atom bomb according to the principles here given can 
be used on a military objective. Well, is the very nature of the atom bomb 
such that it is not intended for a military objective? I don’t believe that point 
was brought out or explained to us. Yet when you hear people talking about 
the atom bomb and read of our military men discussing it, it seems from their 
viewpoint that the very nature of the bomb, and its purpose is to wipe out 
the population of a certain section. We have weapons that are very effective 
in attacking military objectives and it is just as easy to get them there as it is 
to get an atom bomb there. But isn’t there something really intrinsic in this 
atom bomb which is far beyond any of the bombs we have used? 


AIDAN CARR, O.F.M.Cony.:—There is another question that was brought 
up in regard to the first part of the paper. As was pointed out that from the 
time of St. Augustine, decisions of our Superiors are presumed to be correct. 
I am not a very deep scholar of St. Augustine, but I would take exception to 
that statement. This would lead us into the status of accepting the actions of 
our government and presuming that everything it does is correct. St. Augus- 
tine, even with regard to blind obedience of a religious, says this: “That before 
you are allowed to act blindly you must first in your own mind be convinced 
that the subject of your action is morally good.” And you are not to be blind 
in that. You are to be blind after that. You don’t care whether Mother 
Superior is telling you to do that for her benefit or for the benefit of her 
relatives, or anything else. That is where the blindness comes in, but not to 
the morality of the act itself, and I think that is the point Father Matthew is 
stressing here. He was bringing out certain points of the object of morality in 
the actions. However, by the way, I think it is good for us as Franciscans to 
bring a topic like this to the front, and although we can’t decide it completely, 
it does give us the various angles to consider and when we go home we have 
to meet this with others. There are a lot of points with regard to warfare now 
that are coming up and it is very good for us to have a chance to think of 
them beforehand. One professor some years ago was very strong against wars 
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of all kinds. He was a very strong pacifist. I remember distinctly the time 
when the bombing took place at Pearl Harbor. That very day he came out 
very strongly with the fact that this certainly was one exception to his 
principles. This was a just war. In the meantime, some of his students were 
down in the camps as conscientious objectors, and they stayed there for some 
of the war. So I think that if we get set now, calmly think it over and try to 
look ai all of the angles and not forget that Christ did mean for us to take 
the counsels into consideration, even in the matter of justice, I think we shall 
be a little bit more in balance when we come to meet it in the actual case. 


MICHAEL HARDING, O.F.M.:—I asked for the opportunity to come back 
just to reply to the presumption in favor of the superior. However, very 
interesting is that presumption in favor of the superior, because it was a 
decision made by St. Augustine at a time when Christian soldiers didn’t like 
to take part in wars. The soldiers weren’t such good fellows; they didn’t follow 
the admonition to be satisfied with their pay and not steal anything. They 
were in bad company, and there were all kinds of doubts as to the justice of 
the wars in those days, so they went to the good Bishop with charity in his 
heart and a lot of light in his mind. It was explicitly for the sake of the 
conscience of those people who didn’t know whether it was lawful for them to 
take up arms with pagan armies because they were citizens and the decision 
was then given that the presumption is with the superior and from that 
military dictum, I mean by St. Augustine, came down the other that when we 
are in doubt, we follow our leaders. Now it was very consoling during the last 
war to feel that on either side there could be soldiers who were in perfectly 
good faith. Some with too much sentiment in favor of our side condemned the 
Germans and vice versa, but the Catholic theory was that those who were 
forced to take arms and follow the dictates of a superior, since it is practically 
impossible to know all the things that lead up to a war, these soldiers had no 
particular choice and no reason for a scruple. 


THE GOVERNMENT OF CONGREGATIONS 
OF RELIGIOUS WOMEN 


Ursan Wacner, O.F.M.Conv. 


When considering the form of government of any religious com- 
munity, it is immediately apparent that no community is, of itself, 
completely autonomous. Canon 499 of the Code of Canon Law 
declares that all religious, whether they are superiors or subjects, 
owe obedience to the Lord Pope. Besides this basic form of obedi- 
ence, religious are also subject to the local ordinary, unless the 
privilege of exemption has been obtained from the Holy See. 

Even though certain prelates in the Church have power to legis- 
late and direct the Religious Congregation in many affairs, it is, 
nevertheless, beyond the scope of this paper to discuss the dealings 
that a Congregation may have with superiors who are not members 
of the community. This paper must be limited to a discussion of 
the internal government of the community—which will be a broad 
outline of the relationship that exists between the superioresses of 
a Community and her subjects. 


Classification of Superioresses 


A religious superioress, in the wide sense, is one who, because of 
her office, may exercise dominative power over her subjects.’ Con- 
sequently, the vicars of superioresses and even the mistress of 
novices can be classified as superioresses.? Strictly speaking, how- 
ever, a superioress is one who exercises authority over a house, 
province or institute either in her own name or in the name of 
another.® 


1Timotheus Schaefer, De Religiosis (Herder, Romae, 1947), 4 ed., p. 191, 
n. 426. 

2 Ulricus Beste, Introductio in Codicem (St. John’s Abbey Press, 1944), 2 ed., 

p. 326. Cf. Thomas Bowe, Religious Superioresses (The Catholic University of 
meee Press, Canon Law Studies No. 228, Washington, D. C., 1946), p. 43. 

3 Cf. Schaefer, p. 191, n. 426. 
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The superioress general has authority over all the provinces and 
houses and over all the members of the institute. The provincial 
superioress has charge over the geographical section which com- 
prises her province and has personal power over the members of 
her province. Local superioresses have authority only in their own 
communities.® 

Of these three classes, only the superioress general and provincial 
are to be regarded as major superiors. But wherever the term 
“Superior” is used without modification in the Code of Canon Law, 
all superiors are meant unless the contrary is evident either from 
the text or context of the law.® 

Before a woman religious may be chosen as a major superioress, 
certain qualifications are required by the common law. In par- 
ticular instances the constitutions may lay down stricter require- 
ments. When that happens, the constitutions are to be taken as the 
norm and not the law of the Code.’ Thus, by reason of Canon 504, 
before one may be chosen as a major superioress, she must be 
professed for at least ten years in that particular institute, count- 
ing from the time of temporary profession. She must be born of 
parents legitimately married. Furthermore, she must be thirty years 
old before she may be chosen as provincial superioress and forty 
years old before being chosen general superioress. Should the con- 
stitutions prescribe that the superioress should be older or longer 
professed, the prescriptions of the constitutions would have to be 
followed. 

Immediately after the superioress is legitimately selected there 
exists a bond between herself and her subjects. This bond is based 
on the vow of obedience which the subject as well as the superioress 
made, namely, to live according to the particular rule and constitu- 
tions of the institute. In law, the power of the superiors is expressed 
by the words: “Superiors have dominative power over their sub- 
jects according to the norms of the constitutions and the general 
law.” § 


4Canon 502. 

5 Cf, Bowe, p. 44. 

6 V. Canon 490. Cf. Schaefer, p. 193, n. 429. 
7V. Can. 489. 

8 Canon 501, § 1. 
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The relationship between superiors and subjects is not a hap- 
hazard sort of thing dependent either upon the will of the superior 
or the good will of the subject. It is determined and established by 
the law which determines the exact extent of this relationship. 


The Vow of Obedience 


The vow of obedience is a free promise made to God of sub- 
mitting to a competent and legitimate superior in all things which 
the superior prescribes in accordance with the rule and constitu- 
tions.° Like every vow, the vow of obedience is not taken in an 
unlimited or unrestricted sense. Rather, it is made according to the 
rule and constitutions and the superioress cannot extend the vow 
beyond the limits imposed by the rule and constitutions. 

As Schaefer remarks, the remote matter of this vow is every- 
thing that is directly or explicitly contained in the rule and con- 
stitutions as well as those matters necessary or very useful for the 
observance of the rule and constitutions. Thus, he includes the 
statutes and ordinances that are conducive to the proper observance 
of the rule and constitutions. The proximate matter of the vow is 
the precepts imposed on the religious by virtue of the vow. Often 
a certain formula is prescribed for such cases, as, for example, “In 
the name of our Lord Jesus Christ” or “Under holy obedience.” 1° 

The superioress, by reason of her dominative power, can bind 
the subject either lightly or in a grave way. However, she can 
never bind a subject gravely if the matter in question is not serious. 
When the matter is grave, the subject must consider herself gravely 
obliged to fulfill the command if: 


1. The punishment attached to violation of the precept is 
grave, as v.g., deprivation of active and passive voice: 

2. If grave scandal would be caused by disobedience or some 
other grave harm would result. 


As explained above, the rule, the constitutions, the ordinary pre- 
cepts, the statutes, the horarium do not bind by reason of the vow, 


9 Schaefer, p. 645, n. 1086. 
10 Schaefer, p. 645, n. 1087. 
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but they form the matter for the virtue of the vow of obedience, 
or of the virtue in question. By particular precept of the superior, 
however, the prescriptions of the rule, etc. can be made to bind 
in virtue of the vow."? 

Since the vow of obedience binds only within the limits of the 
rule and constitutions, the superioress cannot command the sub- 
ject to perform an act that is contrary to or outside the scope of 
the rule or constitutions. Thus the superioress may not demand that 
the religious perform heroic acts as, v.g., working among the lepers, 
unless the religious has freely entered a community that performs 
such work. It may happen, too, that the common good will demand 
that the act be performed, as could happen during the time of 
persecution in a mission country. It is evident that the subject may 
not be told to perform an act that is beyond her strength or capa- 
bilities nor is she bound to obey a command that is ridiculous, 
unless there is a question of testing the religious’ sense of obedi- 
enter 

If a religious disobeys a precept given in virtue of the vow of 
obedience, she commits a sin against the virtue of obedience and 
against the virtue of religion. Before a grave sin is committed, 
however, the act that is commanded must be serious, the superior 
must intend to oblige the subject in a grave way and the subject 
must freely and deliberately disobey the command. 


Spiritual Needs of the Subjects 


The most important task of the superior is to take care of the 
spiritual welfare of her subjects. This, however, does not give her 
permission to delve into the forum of conscience of her subjects. 
That is expressly forbidden to her.** Rather, she is to guide and 
direct her subjects by her wise counsels and good example so that 
the religious in her charge will be attracted by the beauty and 
splendor of a truly religious life. 

It is true, of course, that if a fault of a subject becomes notice- 
able to others or if it becomes a disciplinary problem, it is no longer 


11 Cf. Schaefer, p. 648, n. 1093. 
12 Schaefer, p. 649, n. 1096. 
13 V. Can. 531, § 1. 
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merely a matter of conscience. In such cases the superioress may 
have a positive duty to make inquiries, and if an abuse exists, to 
correct it.* It is likewise true that if a religious is obviously un- 
happy or over-anxious, a cautious superioress may suggest to the 
religious that she consult her confessor and manifest her difficulties 
to him.’ In neither of these cases would the superioress be acting 
contrary to either the spirit or the letter of the law which forbids 
her to induce her subjects to make a manifestation of conscience 
to her.*¢ 


Annual Retreat 


There are other cases, furthermore, where the general law of the 
Church demands that the religious perform certain external acts of 
devotion. Thus, superioresses must see to it that all the religious 
make a spiritual retreat at least once a year.17 The time and man- 
ner of making the retreat will be determined by the constitutions. 
If the constitutions are not clear on this point, the superioress will 
decide, following the custom of the institute.** If the constitutions 
prescribe more than one retreat a year, such legislation remains in 
force because the prescription is not contrary to the general law.?® 

From the wording of Canon 595, {/1, it is evident that primarily 
the obligation of having the retreat is placed upon the superiors. 
Indirectly, however, subjects are bound to observe the prescriptions 
of their constitutions and the precept of the superior.*° 

Although the term “Superior” is used in the canon just mentioned, 
it is evident that the provincial superioress is the one who will de- 
termine the time and the place of the retreat since it is a matter 
that concerns the general welfare of the whole province.*! Never- 


14 Cf. Bowe, p. 97. 

15]. Chelodi, Jus de Personis iuxta Codicem Iuris Canonici (Libr. Edit. 
Tridentum, ed. altera a Sc. Ernesto Bertagnolli recognita et aucta, 1927), p. 
431, n. 258. 

16 V. Can. 530, § 1. 

17 Can. 595, § 1. 

18 Cf. Schaefer, p. 676, n. 1142. 

19 Cf. Can. 6. 

20 Cf. Beste under Can. 595, § 1. 

21 Cf, Romaeus O’Brien, O., Carm., The Provincial Religious Superior (The 
Catholic University of America Press, Canon Law Studies, n. 258, Washing- 
ton, D. C., 1947), p. 125. 
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theless it is the local superioress who must see that her immediate 
subjects fulfill the requirements of the law.*? 

If a religious wishes to be excused from attending the retreat, 
express permission must be had from the provincial superioress un- 
less the constitutions give this right to the local superioress.** The 
superioress may grant such permission only for a just cause and 
the religious should obtain permission each time she wishes to be 
absent from the retreat.?* 


Spiritual Exercises 


The general law also demands that the superioress take care that 
all religious not legitimately impeded daily assist at Mass, make 
the meditation and faithfully perform the other exercises of piety 
prescribed by the rule and constitutions.”> Particular constitutions 
may prescribe special visits to the Most Blessed Sacrament to be 
made at stated times. Often the constitutions will state when the 
daily particular and general examinations of conscience are to be 
made and when the Rosary is to be recited in common.?® 

Inasmuch as the superior has the obligation to see that the re- 
ligious act in conformity with the law, any act contrary to the 
prescriptions of the Code or particular regulations will postulate 
the prior approval of the superior. This approval, however, may be 
given in a general way as, v.g., permission to be absent from a 
particular visit to the Blessed Sacrament whenever the religious is 
detained because of her work, but ordinarily permission is needed 
for each particular absence from a common exercise. 

One author states that a religious should not be asked to under- 
take duties that are of such a nature that will often prevent her 
from fulfilling the obligations in a regular and suitable way.?? 

22 O’Brien, |. c. 

23 This conclusion is by analogy with Can. 126 which states that the Bishop 


is the one empowered to excuse a secular priest from making the annual 
retreat. 

24Cf. O’Brien, o. c., p. 126; cf. Mathaeus Coronata, Institutiones Iuris 
Canonici (5 vol., Marietti, Taurini, 1939), I, p. 217; ef. Can. 126. 

25 Can. 595, § 1, 20. 

26 Cf. Schaefer, p. 676, n. 1143. Cf. also Can. 125, n. 2 and 1367 for parallel 
places. 

27 Cf. Christophorus Berutti, Institutiones Iuris Canonici (6 vols., Vol. III, 
Marietti, Taurini-Romae, 1936), III, n. 110. 
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Over and beyond the prescribed acts of piety that are made in 
common, it often happens that a religious may want to perform 
certain other private acts of devotion. What permission will be 
required, then, on the part of the religious? 

If the acts of devotion are performed within the cloister and no 
other duty or task is neglected, it would seem that no further per- 
mission is required. But if the religious must leave the cloister, 
permission from the superior, given either expressly or implicitly, 
will be required inasmuch as Canon 606, $1 states that the re- 
ligious may not leave the cloister without permission. 


Sacrament of Penance 


Canon Law states that superiors should take care that all re- 
ligious approach the Sacrament of Penance at least once a week.?® 
The local superior will see that this prescription of the general law 
is observed, but both the local superior and the major superiors 
“have the right to question their subjects in regard to their faith- 
fulness in this matter.” 7° The superior also has a right to ask the 
name of the confessor to whom the religious ordinarily confesses,°° 
as well as the time and place where the confession is made.*? 

Since the general law strongly urges weekly confession, the 
superioress should give the religious the time and opportunity to 
go to confession at least once a week. If any religious is negligent 
in this matter, “without spying upon them (the superior is) to 
remind those religious who neglect weekly confession of their obliga- 
tion.” ** 

The law does not, however, impose a new obligation on the re- 
ligious. If a religious does not go to confession weekly she does not, 
thereby, commit a sin.** 

It is evident that the superioress is not empowered to forbid her 
subjects to confess more than once a week. She may deny permis- 


28 Can. 596, § 1, 3°. 

29 O’Brien, p. 126. 

30 Coronata, p. 793, n. 608, f. n. 5. 

31F, Wernz-P. Vidal, Jus Canonicum ad Codicis Normam Ezactam (apud 
Aedes Universitatis Gregorianae, Romae, 1923-1938), III, p. 381, nota 20. 

32 Creusen-Garesche-Ellis, Religious Men and Women in the Code (Bruce 
Publishing Co., Milwaukee, 1942), p. 195. 

33 Creusen-Garesche-Ellis, p. 195. 
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sion for her religious subjects to go to confession outside the convent 
only if there is a grave reason present. Such a grave cause would 
exist if the discipline of the house would be disrupted or if the 
religious had abused the privilege before.** 

Religious subjects, therefore, may not use the law as a pretext 
for going to confession at any time of the day or night. 

Religious women do have the privilege of confessing to any ap- 
proved confessor in any church or oratory.*® If the priest is at the 
convent, the religious needs no permission to confess to him, unless 
the order of the house would be disturbed by that act.** Conse- 
quently, if the religious wishes to leave a class, or other work 
assigned to her in order to go to confession, permission should be 
obtained. “But such permission would not be required if the con- 
fession were made during Mass or other exercise of piety held in 
the chapel or if the confession is made during free time.” *” 

When the religious must leave the convent in order to go to 
confession, she must first obtain permission to leave the convent, 
unless she has already received some other permission which allows 
her to be outside the cloister.** As often as a religious is outside 
the convent legitimately, she may make use of the privilege given 
by the general law. And she is not obliged to inform the superior 
that she has made use of the privilege.*® 

Should a religious desire to make use of one of the supplementary 
confessors appointed by the local ordinary,*® the choice of the con- 
fessor rests with the religious who wishes to go to confesion and 
not with the superior.‘ When a religious asks to go to confession 
to one of these priests (either the extraordinary or supplementary 
confessor), the superioress “. . . is obliged without question or sign 
of displeasure to summon the priest designated.” *? 

It is to be noted that Canon 521, §1, makes no mention of the 

34 Cf. Schaefer, p. 345, n. 652. 

85 Can. 522. 

36 Cf. Creusen-Garesche-Ellis, p. 88. 

37 Creusen-Garesche-Hllis, p. 88. 

38 Creusen-Garesche-Hllis, 1. ¢. 

39 Can. 522. 

40 Can. 521, § 2. 

41§. C. ep. et Reg., aug. 14, 1891—Fontes, n. 1053. 


42 Bowe, p. 98. Cf. Can, 521, § 3. In a particular case this confessor can hear 
the confessions of the whole community. Cf. Coronata, p. 680, n. 550. 
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call being made so that the religious may make her regular weekly 
confession. The religious, therefore, is allowed to ask for such a 
confessor even though the ordinary confessor had been at the con- 
vent but a short time before.‘ 

If the superioress were to seek to find out, either directly or in- 
directly, why the penitent requests the presence of such a confessor, 
she would act directly contrary to the prescriptions of Canon 521, 
§3. If the superioress were to question other Sisters about the re- 
quest she would be acting against the prescriptions of this Canon 
indirectly. For such inquisitiveness on the part of the superioress 
Canon 2414 states: “If a superioress acts against the prescriptions 
of Canons 521, §3, 522, and 523, she shall be admonished by the 
local Ordinary; if again found delinquent, she shall be punished by 
removal from office, and the Sacred Congregation of Religious shall 
be immediately informed of the matter.” #4 

Superioresses are obliged prudently to safeguard the right of an 
individual religious to petition for a special confessor.** In certain 
cases these special confessors are very necessary to insure the spir- 
itual progress of the religious. When the local ordinary decides that 
a religious will benefit from such special attention, the superioress 
should safeguard the right of that religious by discouraging all 
comment and criticism that may be made by the other religious. 

The superioress, on the other hand, must maintain the proper 
discipline in the convent. On her own authority she can forbid those 
violations of the general law or of the rule and constitutions that 
are external and certain, such as, going to confession at a time 
that would interfere with the spiritual exercises held in common, 
or going to confession outside the confessional when there is no 
necessity for it. Other abuses, however, which she prudently sus- 
pects exist, should not be corrected by the superioress but should 
be brought to the attention of the local ordinary.*® 


Holy Communion 
“The superiors should promote amongst their subjects the fre- 
43 Cf. Coronata, p. 681, n. 550. 
44 Cf, Creusen-Garesche-Ellis, p. 91. 


45 Can. 520, § 2. 
46 Cf. Bowe, p. 101. 
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quent, even daily, reception of Holy Communion.” *” It is no longer 
necessary for the religious to obtain permission from the superior 
before receiving Holy Communion.** Any guidance that is needed 
in this matter should come from the confessor or spiritual director 
of the religious.*® 

Particular rules or constitutions may prescribe that Communion 
is to be received by all the religious on certain days. These prescrip- 
tions of the rule are merely directive and are not to be considered 
as being preceptive.*° 

If the religious does not wish to receive Holy Communion on a 
particular day, the omission should not be used as a topic of con- 
versation. In order to make it easier for the religious who may not 
wish to receive on a particular day, it is strongly recommended 
that the religious do not approach the communion rail according 
to the order of profession or any other formal order.** 

It is, of course, understood that when a religious does occa- 
sionally abstain from receiving Communion, the superior may not 
manifest any displeasure because of the omission.*? 

Superiors should take care that the sick have the opportunity of 
receiving Communion often and even daily, if they so desire. This 
is clear from the general obligation that is placed upon superiors 
and from the obvious reason that the sick are in greater need of 
the strength that comes from the reception of the Holy Eucharist 
than are those religious who are well. For the superior arbitrarily 
to limit the number of days on which the sick may receive Com- 
munion is a grave abuse. On the other hand, the sick should not 
be forced to receive Communion. Each evening the sick religious 
should be given the opportunity to declare whether they wish to 
receive Holy Communion or not.°* 


47 Can. 595, § 2. 

48 Cf. Schaefer, p. 677, n. 1144. 

49 V. Creusen-Garesche-Hllis, p. 197, n. 256. 

50 Can. 595, § 4. Cf. Joseph N. Stadler, Frequent Holy Communion (The 
Catholic University of America Press, Canon Law Studies, n. 263, Washing- 
ton, D. C., 1947), p. 54. 

51 Cf. Creusen-Garesche-Ellis, p. 197. 

52 Cf, Creusen-Garesche-Ellis, I. c. 

58 Creusen-Garesche-Ellis, 1. c.; cf. A. Vermeersch-I. Creusen, Epitome Turis 
Canonici cum Commentariis ad Scholas et ad Usum Privatum (H. Dessain, 
Romae, 6 ed.), I, p. 550. 
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The meaning of the admonition given to religious that they re- 
ceive Communion frequently is succinctly summed up by Stadler, 
who states: 


While it is obviously the desire of the Church that religious receive 
the Holy Eucharist frequently, it has made no law requiring more of 
religious than is exacted of the ordinary laity. Since in this matter 
absolute freedom of conscience is of prime importance, the Church has 
consistently abstained from enacting legislation which might encroach 
upon a person’s right to receive or to abstain from receiving Com- 
munion, according as he views the state of his soul at that moment. 
Indeed, the regulations of law enacted for the sake of protecting this 
freedom among religious . . . are more plentiful and more exacting 
than those urging frequent Holy Communion.*4 


Is the superior ever allowed to forbid the religious to receive 
Holy Communion? Canon 595, §3, states: “If a religious has, since 
his last sacramental confession, given grave scandal to the com- 
munity, or committed a serious external fault, the superior can 
forbid him to receive Holy Communion until he shall have again 
approached the sacrament of penance.” 

Either grave scandal or a serious external fault is sufficient for 
the superior to forbid the religious to receive Communion. An 
ordinary transgression or an ordinary defect of regular discipline is 
not sufficient. A grave and external theological fault is required 
before the right of the religious can be restricted.®** Consequently, 
to deny a religious of the right to receive the sacrament merely as 
a public penance is forbidden.*® 

If there is a question of scandal given, the scandal must be some- 
thing serious and at least equivalent to a “notoriously grave sin 
openly committed.” *’ Furthermore, if scandal is given to only one 
or two members of a rather large community and no grave sin is 
committed, the superior is not permitted to forbid the guilty re- 
ligious to receive Communion. “This restriction of the superior rests 
on the principle that the confessor alone is the judge of one’s 


54 Stadler, p. 54. 

55 Cf. Schaefer, p. 678, n. 1145. 
56 Cf. Bowe, p. 87. 

57 Stadler, p. 107. 
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worthiness to receive Holy Communion as long as the good of the 
community is not seriously involved.” °° 


The Cloister 


Certain portions of the religious house are set aside for the ex- 
clusive use of the religious so that they may be free from the dis- 
turbances that would necessarily arise from too free communication 
with the outside world.*? 

The cloister, materially speaking, consists of “that part of the 
religious house from which certain persons from without are ex- 
cluded and which the religious may not leave without authoriza- 
tion. 

In Canon Law we distinguish two kinds of cloister: the papal 
cloister which must be observed by those religious who take solemn 
vows and the episcopal cloister which must be observed by religious 
with simple vows.*! The episcopal cloister, while modeled after that 
specified for Orders with solemn vows, does not automatically in- 
flict the punishment of excommunication upon those who presume 
to violate it.® 

In order to safeguard the privacy of the religious, the limits of 
the enclosure should be defined clearly and accurately. That part 
of the house to be used exclusively by the Sisters must be placed 
within the enclosure.®* 

Ordinarily the limits of the cloister will be defined by the higher 
superiors or by the general chapter according to the norms of the 
constitutions.** 

Visitors cannot be admitted indiscriminately into the episcopal 
cloister either by the superior or by any religious. The general law 
allows certain specified persons to enter the cloister. Included are 
the visitator at the time of visitation, the confessor (or his sub- 

58 Stadler, p. 108. 

59 Cf. Schaefer, p. 683, n. 1151; Creusen, p. 212. 

60 Cf. Creusen, 1. c. 

61C. Can. 597. 

62 Cf. Can. 604, § 3 for a possible exception. 


63 V. Can. 597, § 2. Cf. Francis Barry, Violation of the Cloister (The Catholic 


University of America Press, Canon Law Studies No. 148, Washington, D. C., 
1942), p. 230. : 


64 Can. 597, § 3, 
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stitute) who enters the cloister to hear the confessions of the re- 
ligious, Cardinals and the highest official of the state with his wife 
and retinue.® In general a safe rule to follow is: persons of the 
opposite sex should not be admitted.** 

Nevertheless, since the rules regarding episcopal cloisters are not 
as stringent as those governing papal cloisters, the superioress is 
empowered to admit persons of the other sex for any just and 
reasonable cause. The superioress does not need the previous per- 
mission of the local ordinary to admit such persons unless the 
constitutions of the community specify otherwise.®* 

Before men are admitted into the cloister of Sisters, certain 
reasonable precautions should be observed. The general law does 
not mention what precautions are necessary but the prudent su- 
perioress ordinarily will not permit a man to enter the cloister 
unless he is accompanied by at least two of the Sisters.*® 

Canon 606, §1 states that “Religious superiors must take care 
that the prescriptions of their constitutions be faithfully observed 
regarding the egress of subjects from the cloister... .” 

This Canon does not give reasons or causes for leaving the clois- 
ter: such details are determined by the constitutions or legitimate 
customs of the institute. The superioresses themselves do not have 
the right, from Canon 606, §1, to permit the Sisters to go out of 
the convent.”? Their rights and duties in this matter will be deter- 
mined by the constitutions. 

Speaking of the necessity of obtaining permission before leaving 
the cloister, Barry notes: 


Strictly regarded, permission must be obtained each time a sister 
wishes to leave the enclosure. . . . Since therefore the parlors are sit- 
uated beyond the enclosure limits, permission to enter them at any 
time should be sought. Permission must be sought when sisters wish 
to go any place outside the house. A strict interpretation would also 
demand permission for the sisters to leave the house when their duties 
call them to the daily classes in the parochial school. It seems reason- 


65 Can. 604, § 1; Can. 600. Cf. Bowe, pp. 104-108. 
66 Bowe, l. c. 

67 Can. 604, § 1. Cf. Schaefer, o. c., p. 705, n. 1188. 
68 Cf. Schaefer. 

69 Cf, Barry, p. 231. 

70 Cf. Barry, p. 282. 
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able to suppose, however, that general permission may be granted in 
such cases. Express permission, however, should be sought each time 
a sister desires to go to those places when duty does not demand it.” 


If the Sister wishes to leave not only the cloister but also the 
house, the general law also prescribes that the superior must see 
that the Sister is accompanied by a companion except in the case 
of necessity.”? While the companion ordinarily will be another re- 
ligious, the companionship of a woman or girl approved by the 
superior will fulfill the requirements of this law.” 

If this regulation cannot be observed, the superior must decide 
whether the reason requiring the absence of the religious is suf- 
ficiently weighty to excuse from the observance of the law. 

When the Sisters attend the sick in private homes or teach, or 
attend classes at a distant school, authors agree that the rule de- 
manding a companion does not apply unless the regulation can be 
observed conveniently.74 

Barry aptly notes that before permission is given for an unac- 
companied Sister to leave the convent, consideration must be given 
to the place that is to be visited, the neighborhood in which the 
convent is located, the time of the day and the age and character 
of the Sister.”®> It is always understood that the absence from the 
convent will be as brief as possible.”® 

If a religious must be absent from the convent for more than six 
months, except for the purpose of study, permission from the Holy 
See is required.” Even if the religious is absent for reasons of 
health, the approval of Rome is necessary."* If the religious is to 
live in the house of another institute, the permission must, never- 
theless, be obtained.” It is understood, of course, that if the re- 
ligious resides in a house of her own institute or if she is away 


71 Barry, 1. c. 

72 Can. 607. 

78 Cf. Barry, p. 233; Cf. Bowe, p. 107. 

74 Cf. Barry, p. 233; Creusen-Garesche-Ellis, p. 223, n. 292. 
75 Barry, p. 233. 

76 Can. 606, § 1. Cf. Bowe, p. 107. 

77 Can. 606, § 2. 

78 Cf. Creusen-Garesche-Ellis, p. 223, n. 292. 

79 Cf. Barry, p. 176. 
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doing a work that is in accordance with the purpose of the institute, 
no special permission is needed.*®° 


Correspondence 


While the particular constitutions of an institute may declare 
otherwise, the majority of constitutions grant the superioress the 
right to read the correspondence of her subjects. When such is the 
case, a safe rule that may be followed by superioresses and sub- 
jects alike is: “Letters sent by the Sisters or to them are handled 
through the local Superior, who may read them according to her 
discretion. This faculty should be used with the moderation of 
prudence and charity, secrecy being observed.” 

This rule, taken from the Normae of 1901, n. 79, may require a 
few words of explanation. Not every letter that is sent or received 
by the religious is subject to inspection by the superioress. All re- 
ligious are free to send letters, without permission and without in- 
spection to the Holy See, to the legate of the Holy See in their 
country, to the Cardinal protector of the institute, to the higher 
superiors, to the local superior who is absent from the convent, 
and to the local ordinary to whom they are subject.8’ Answers 
that are received to such letters must be handed immediately and 
unopened to the religious to whom they are addressed.** 

Sometimes a religious will ask for permission to write and receive 
letters of conscience. The general law does not deal with this mat- 
ter, so each case will have to be settled according to the constitu- 
tions and the general customs of the institute. 

Schaefer, when discussing this matter, comments that the proper 
place for treating matters of conscience is the confessional and not 
through the mails. He remarks that a letter is too easily opened by 
an unauthorized person who may divulge the contents. There is also 
the danger that the letter may be lost in transit.** 

This author further remarks, however, that if the superior does 
give permission, which she can do freely and without hesitation, 


80 Cf. Barry, p. 173. 

81 Cf. Creusen-Garesche-Ellis, p. 223, n. 294. 
82 Can. 611. 

83 Can. 611. 

84 Schaefer, p. 711, n. 1196. 
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then, by reason of the natural law she may neither read the letter 
nor the answer to it that is received.*° 

If the superioress reasonably suspects that the privilege is being 
abused, she may take proper remedies to ascertain the deception.*® 

In certain cases, a letter addressed to a religious may be marked 
“Personal.” Quite often the letter contains family secrets which the 
writer does not wish to communicate with persons outside the im- 
mediate family. If the superioress has no reason to suspect that this 
is merely a ruse, she could conscientiously give the religious the 
letter unopened. 

Whenever the superioress reads the letters of her subjects, she is 
bound to keep secret the contents of the letters. The knowledge 
that she gains from the letters must be regarded as a professional 
secret and may be divulged only if there is a grave reason excusing 
or with permission from the religious to whom the letter was ad- 
dressed. Since the obligation of secrecy is, in itself, grave, the 
superioress cannot easily presume permission of the subject and 
manifest the contents of any letter.*” 


DISCUSSION 


CYPRIAN EMANUEL, O.F.M.:—I wonder if I might ask Father if he had 
in his hands the Special Instructions on these two points, Confession and 
Communion, issued by the Sacred Congregation, December 8, 1938! The 
Special Instructions took note of the fact that something should be corrected 
particularly concerning the question of the reception of Holy Communion. 
These instructions gave very particular attention to regimenting the recipients. 
They had reference not only to religious women but also religious men. They 
had reference to seminaries and to all boarding or resident institutions for- 
bidding any such thing as regimenting the religious or the students or any 
group to the communion rail. I think this gives very much added force to 
Father’s first point, that no set order be followed by those receiving Com- 
munion. Note that in the Special Instructions, it said that the sick or any sick 
person is not to be brought Communion unless he asks to receive. 


MICHAEL HARDING, O.F.M.:—The question I wanted to bring up is: 
Would Father like to say that this is a real precept in religious communities or 
just a recommendation? I can see where a scruple might come up in a com- 
munity of religious of Sisters where they customarily sit in the same places in 
the chapel, and where they customarily go up and kneel in a certain line at 
the communion rail. The Superior might begin to get scruples and say: “Well, 


85 Cf. Schaefer, 1. c.; Creusen-Garesche-Ellis, n. 295, p. 224, 
86 Cf. Schaefer, p. 712, n. 1196. 
87 Cf. Schaefer, p. 711, n. 1195, ° 
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now here we are regimenting this thing.’ The fact is that formerly it wasn’t 
considered regimentation. It just happened that habitually they fell in that 
way. I just bring that up to alleviate any scruple that might arise on that 
point. I don’t know if that calls for comment, but if it does, you can comment 
on it after you comment on this: You say here in No. 6 (b) that weekly 
confession is not a new obligation and therefore no sin is committed if it is 
neglected. I am not clear as to what is meant. Do you mean that Canon Law 
mentioned weekly confession? Then, did you say that if the Superioress says 
“Go to confession weekly,” that she is not adding a new obligation? Or do 
you simply mean that there is no sin committed if weekly confession is 
omitted? 


URBAN WAGNER, O.F.M.Conv.:—The whole idea is that the admonition 
is given to the religious that they should go to confession weekly. However, 
this is not a new obligation that is being placed upon them, that is, to the 
extent that. they are going to commit a sin if they do not go to confession. It 
is merely an admonition. 

Regarding Holy Communion I have a comment here from Stadler in his 
dissertation on frequent Holy Communion. He has this to say: “While it is 
obviously the desire of the Church that religious receive the Holy Eucharist 
frequently, it has made no law requiring more of religious than is expected of 
the ordinary laity. Hence, in this matter absolute freedom of conscience is of 
prime importance. The Church has consistently abstained from enacting 
legislation which might encroach upon a person’s right to receive or to abstain 
from Holy Communion according as he views the state of his soul at that 
moment. Indeed, the regulations of law enacted for the sake of protecting this 
freedom among religious are more plentiful and more exacting than those 
urging frequent Holy Communion. So it seems that throughout the ages the 
Holy See has wanted to protect the freedom of conscience that a religious has.” 

The Holy See does not want to put a new obligation upon religious so that 
each one will say: “Well, if I don’t go to Communion, I shall commit a sin.” 
The Holy See wishes rather to stress the fact that a religious, just like the 
laity, is free to go to Holy Communion or not to go. It is better for us to 
receive because of the graces and helps that are imparted. If for some reason 
or another we find that on this particular day we think it would be better for 
us not to go to Holy Communion, then we should abstain. We have that 
freedom of conscience. What we do in regard to Confession and Communion 
is to be considered a private matter. Whatever a certain religious might do in 
these matters is to be completely ignored, unless there is some sort of evidence 
which would lead the Superior to believe that the privileges of a religious, 
especially in regard to Confession, are being abused. In regard to Confession 
the Superior may ask where the ordinary confessor is, where one goes to Con- 
fession and when was the last time. The reason Superiors may ask these three 
questions is because the right is given to them in the Code, for Superiors should 
see that their subjects go to Confession at least once a week. Outside of that, 
all other matters are to be taken up with the local ordinary. 
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MOTHER MAGDALEN, OS.F.:—For many years our community has 
issued what is called a Community Bulletin. It is edited at the Motherhouse 
in Springfield. We have twenty-two establishments—sixteen hospitals, several 
homes for the aged, and home-nursing centers. We find that the National 
Catholic Welfare Bulletins and the different periodicals they give out are 
quite helpful. We urge all the houses to subscribe and to read these bulletins 
in the refectory in place of some of our spiritual reading. We have spiritual 
reading four times a day in the refectory and we usually read the bulletins at 
the evening meal until the important items have been covered. Then the 
magazine is placed in the library for further study. 

We have a committee at the Motherhouse, a professional committee, which 
reviews special topics and problems. If there are any long requests, they are 
summarized and carefully studied. We issue all this in the professional bulletin 
which is given out every six or eight weeks. However, if it is a very important 
issue, we send out a special newsletter to each house. Two copies are sent. 
One is placed in the policy book and the other copy is placed on the bulletin 
board in the recreation room. The policy book is kept in the library. In that 
way can keep all of our Sisters informed about the latest developments. 
Now, this meeting of the Franciscan Educational Conference will be sum- 
marized and it will be put in the Community Bulletin, because we are just 
about ready to send one out. We do our own printing and mimeographing. 
We have one of those new printing machines and also a very fine mimeo- 
graphing outfit, so that it really does not cost us too much. 


PIUS BARTH, O.F.M.:—I think our Canon lawyers in this Franciscan 
Educational Conference have made a tremendous impression during these days. 
In fact several of the major Superioresses here present have asked whether or 
not there could be a kind of Franciscan Institute on January 3rd and 4th of 
1951, to which various Franciscan Superioresses and Novice Mistresses could 
be invited to hear discussion leaders taken from the members of the Franciscan 
Educational Conference. I assured them that such a Sisters’ Division could 
certainly be organized. 


THE GOVERNMENT OF RELIGIOUS 
PARISHES IN THE UNITED STATES 


Auan McCoy, O.F.M. 


At the time of the Second Council of Baltimore, the Fathers were 
concerned about the various problems arising from the tenure of 
religious in the missions or parishes of the country, and already 
at that time there was seen the need for more stability of tenure. 
With the passing of the years and the tremendous growth of the 
Catholic Church in the United States, religious have been called 
upon very frequently to assume the direction of parishes, and this 
in practically every diocese in the country. In fact, parochial work 
has become for many religious communities the most important 
field of their activity. 

Even after the promulgation of the Code of Canon Law, there 
have remained many matters of dispute in regard to religious 
parishes. We feel that a clear understanding of the legal basis of 
the religious tenure is of the utmost importance, both for relations 
between the local Ordinary and the religious, and between the re- 
ligious superior and the religious pastor or parochial vicar. 

In the following study, we have drawn quite heavily upon the 
findings and conclusions of Father Conrado Delgado, O.F.M., who 
has written perhaps the best exposition of these matters in his De 
Relationibus Inter Parochum Religiosum et eius Superiores Regu- 
lares, 1943. Besides the ordinary canonical sources treating of re- 
ligious, we have consulted a large number of rescripts of the Sacred 
Congregation of the Council for the granting of parishes to religious 
in different American dioceses. 


I. THE VARIOUS WAYS IN WHICH PARISHES ARE 
ENTRUSTED TO RELIGIOUS 


In the present Code of Canon Law, three ways are indicated in 
which parishes may be entrusted to religious: the first is called a 
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pleno iure union; the second a semi-pleno iure union; and the third 
a simple entrusting of the parish to the religious. 

The first manner of union implies that the parish really becomes 
a religious parish in the full sense of the term. Pleno iure here refers 
to the fact that it is united to the religious house both quoad 
spiritualia and quoad temporalia. In such a case, the habitual pastor 
is the religious community itself, which in turn appoints a parochial 
vicar to exercise the actual care of souls. 

In the case of a union which is sem-pleno wre, the parish is 
united quoad temporalia, but not quoad spiritualia. The care of 
souls in this case is entrusted to a secular priest presented by the 
Superior of the religious community and appointed by the Bishop. 

In the third instance, namely, where the parish is merely en- 
trusted to religious—mere concredita, the parish remains a secular 
benefice. In this arrangement, which by its nature should be tem- 
porary, a religious priest actually fulfills the duty of pastor in the 
secular parish. 

In the United States, there are, as a rule, no parishes united 
semi-pleno iure. The further question, which is much more im- 
portant for us, concerns the possible existence of other manners of 
entrusting a parish to religious. Many recent writers hold that there 
is a new way of giving parishes over to the care of religious. One, 
namely, which does imply a union, but a union which is not of its 
nature perpetual.? 


1—Pleno-Iure Union 


It is our opinion that no such temporary union exists canoni- 
cally, and that all the arrangements made in recent years between 
Bishops and religious regarding the entrusting of parishes in the 
United States can be reduced either to the pleno iure union or to 
the mere entrusting of the parish.” 

It is true that the recent practice of the Sacred Congregation of 
the Council is to grant the parish to the religious “ad nutum 
Sanctae Sedis.” Some authors argue from this that the perpetuity 


1Cf. Schaefer, De Religiosis, n. 1454. 
2 Delgado, De Relationibus inter Parochum Religiosum et eius Superiores 
Regulares, 1943, p. 26, note 25. 
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necessary for a pleno iure union is missing. However, the expression 
“ad nutum 8S. Sedis” in itself implies perpetuity. This is seen in 
C. 5 Si Gratiose in VI, 1, 3, where it is expressly stated that if a 
favor is granted “usque ad Apostolice Sedis beneplacitum, it does 
not cease with the death of the Roman Pontiff, but rather, since 
the See does not die, it remains perpetually.* 

In this connection it should be stressed that the essential feature 
of the pleno wre union is precisely its perpetuity. In examining 
various documents containing the beneplacitum of the Holy See for 
the acceptance of parishes on the part of religious, we come across 
the following: The petition addressed to the Holy See very often 
includes the words “in perpetuum.” The concession then goes on to 
state that the petition is granted “iuxta petita, ita tamen ut 
animarum cura Patribus concredita intelligatur ad beneplacitum ad 
S. Sedis.” 

It is true that in the beginning of the present century, a number 
of rescripts omit the phrase ad beneplacitum or ad nutum, and 
state simply that the parish is given in perpetuum. From available 
documents it appears that the expression ad nutum or ad beneplaci- 
tum S. Sedis first came to be used by the Sacred Congregation as 
a general practice about the time of the new Code of Canon Law. 
(E.g., rescript for St. Francis Parish, Spokane, Washington, Nov. 
19, 1917.) Shortly before this, we find the expression “iuxta petita, 
firmis dispositionibus const. Benedicti XIV, ‘Firmandis,’ et Leonis 
XIII, ‘Romanos Pontifices.’” (E.g., rescript for parishes of the 
Ascension and of St. Clare, Portland, Ore., Dec. 18, 1916.) 

It would seem that the Holy See at the time of the Code intro- 
duced a uniform form in accordance with the new law, which would 
stress the rights of the Holy See to break the contract between the 
local Ordinary and the religious community. However, this new 
method would not argue for a new type of union, because such a 
manner of union, becoming universal, would render obsolete for all 
future unions the provisions of Canon 1425 which was just being 
placed in the Code of Canon Law. 

A more logical explanation and one seemingly in line with the 
older Canons would be to accept this phrase “ad nutum S. Sedis”’ 


3 Cf. Schmalzgrueber, “Ius Eccl.” tom. II, P. I, tit. V, Number 151, Del- 
gado, p. 26. 
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as actually implying perpetuity. In fact, there are a number of 
instances where the Bishop has petitioned the Holy See to grant 
a pleno iwre union and the Holy See has answered that the peti- 
tion is granted “iuxta preces, ad nutum S. Sedis.” * 


2—Parishes Merely Entrusted to Religious 


Of recent years, there is a practice of merely entrusting parishes 
to religious without effecting any union between the religious in- 
stitute and the parish. In such a case, only the office, or care of 
souls, is administered by the religious and the rights of the religious 
house depend on custom or an agreement entered into with the local 
Ordinary. 

The religious house does not receive the habitual care of souls, 
but the individual priest appointed from among the religious be- 
comes a true pastor rather than a parochial vicar, and the benefice 
remains a secular benefice. The Bishop can give a parish to re- 
ligious in this manner either for an undetermined time, for a definite 
short period, or for a very short time without any stricter deter- 
mination. 

In the first instance, namely, when the Bishop gives the parish 
for an undetermined time, an Indult of the Holy See is required, 
both because the Bishop is not allowed to leave a parish vacant 
ordinarily more than six months, (the secular parish is de facto 
considered vacant when administered by a religious) and also 
because the religious cannot without special permission of the Holy 
See take over the administration of a secular parish. It might be 
noted that although this arrangement is never given in perpetuum, 
the Bishop still needs the permission of the Holy See to take back 
the parish.® 

The Apostolic Delegate has the faculty to grant to diocesan 
Ordinaries for a time the faculty of placing religious in charge of 
parishes when secular priests are not available. However, the con- 
sent of the religious superior is, of course, always required and also 
the presence of two other religious in the house with the pastor.® 

4 Delgado, pp. 26 and 27, note 25, The Jurist, Vol. LX, No. 1, January 1949, 
p. 85. 


5 Delgado, op. cit., pp. 45-46. 
6 Cf. Buscarren, sub Canon 267. 
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If the Bishop is entrusting the parish to religious for only a very 
short time, e.g., for the period of a month or so, it seems solidly 
probable that no permission of the Holy See is required. (In this 
instance, the religious is considered a vicarius oeconomus, for which 
he needs only the permission of his superior. C. 472, 10.) 

Now the very important question arises as to the manner of 
determining whether a parish has been given to the religious com- 
munity by a pleno wre union or merely entrusted to it by the 
Bishop. Since this latter is actually against the dispositions of the 
Code regarding secular benefices, it would seem that the presump- 
tion in case of a doubtful beneplacitum would always be in favor 
of a pleno wre union. Thus many canonists today assert that 
practically all of the parishes of the United States given to religious 
are united pleno wre, if any beneplacitum of the Holy See was 
obtained.” 

In the instances where a Beneplacitum Apostolicum is obtained 
to permit the mere entrusting of a parish to religious, we should 
expect to find it clearly indicated that the parish is to remain 
secular. This might be shown either by the insertion of the expres- 
sion “ad tempus indeterminatum,” or e. g., “per tres annos,” or 
finally the term “paroecia saecularis concredere.” ® 


3—The Status of Parishes Given to Religious in the United States 
Before the Code of Canon Law 


The status of parishes conceded to religious in the United States 
prior to the Code of Canon Law has occasioned no little discussion 
among the canonists of our country.° 

Dr. Hannan, of the Catholic University, arguing from the regula- 
tion of the Second Plenary Council of Baltimore that when religious 
assume charge of a parish or a college, an implicit contract is to be 
understood to the effect that the religious will give the Bishop six 
months’ notice of their intention to give it up, concludes that the 
religious parishes granted before the Code of Canon Law would be 


7 Cf. e.g., Dooley, The Jurist, Vol. III, No. 1, January 1943, p. 119. 
8Cf. “Acta Minorum,” March, 1940, “ad tempus indeterminatum,” “ad 
uinquennium,” “ad decem annos.” 
: 9Cf. Hannan, The Jurist, Vol. I, No. 4, October, 1941, pp. 329 to 335; 
Dooley, The Jurist, Vol. III, No. 1, January, 1943, pp. 117 to 128. 
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merely entrusted temporarily. He strengthens his argument by 
quoting the Canon on Prescription (Canon 1509, 2°) to the effect 
that prescription cannot be operative in those matters which can be 
acquired only by privilege of the Holy Sea. 

Father Dooley points out that there were many instances of 
parishes given to religious in perpetuum before the Code, and con- 
sequently all of these became true religious benefices at the time of 
the Code. However, Dooley also admits that if no permission of 
the Holy See was obtained for the parish to be given to religious, 
prescription cannot be invoked. 

Delgado (p. 28) shows from Canon 1509, 2°, itself that prescrip- 
tion may be operative in such a case, for the Canon rules out those 
matters where a privilege of the Holy See is required. However, in 
granting a parish to religious, not a privilege (lex privata) but an 
indult, a permission, is required. Consequently, he argues that a 
parish held by religious as theirs in good faith before the Code can 
become theirs by prescription. Prior to the Code, forty years was 
required; at present, only thirty. It seems, therefore, a valid con- 
clusion that the religious parishes granted before the Code, even 
without permission of the Holy See, have by this time become theirs 
by pleno wre union through prescription, if other requisites were 
fulfilled. 


Il. THE PARISH CHURCH 


The parish church may be called a religious church in a strict 
sense or in a broader sense. In the strict sense, the parish church is 
religious only when the title of ownership is in their hands. At 
times, when uniting a parish pleno wure, the church also is given over 
to the religious. (E. g., St. Francis of Assisi Church, Spokane, 
Washington, 1917.) However, this is not required for a pleno iure 
union.?° 

Goyeneche (“Com. pro Rel.,” XIX, 1938, p. 168) claims that the 
Roman practice is to unite a parish pleno zure to religious only when 
the church belongs to them. However, from documents available 
regarding religious parishes in the United States, it is clear that in 
many instances of a pleno wure union, the church does not belong to 


10 Delgado, op. cit., p. 102; Schaefer, De Religiosis, Number 1452, 
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the religious house. (E. g., Rescript of the Sacred Congregation of 
the Council for St. Anthony’s territorial parish, San Francisco, June 
14, 1947.) 

When the parish church belongs to the religious, it does not form 
a moral person separate from the religious house. When the church 
is religious merely in the second sense; namely, when the religious 
community resides there without actually owning the church, the 
latter does then constitute a moral person distinct from the religious 
house. This church, although remaining essentially secular, is con- 
sidered religious in a certain sense, e. g., as regards the calendar, 
ecclesiastical burial, etc.1+ 


1—Functions in the Parish Church 


Whenever the community resides at the parish church, whether it 
be a religious church in the strict sense or according to the broader 
meaning, there arises the question of the respective rights of religious 
superior and pastor regarding sacred functions. In general, we might 
point out that whenever a community would normally celebrate a 
certain feast or function, the right to officiate belongs to the re- 
ligious superior, even though the parish would normally have the 
same functions. Included here would be such as the celebrations 
on Holy Days of Obligation, the Forty Hours Devotion, the func- 
tions of Holy Week (probably even the blessing of the baptismal 
font on Holy Saturday, cf. Schaefer, De Religiosis, n. 1476; Del- 
gado, p. 85, Canon 462, Canon 609, par. 1, and Canon 415), Roga- 
tion Litanies, Sacred Heart Devotions, etc. 

Unless the major superiors arrange otherwise, the assigning of 
time and altars for Holy Mass is always left to the superior. How- 
ever, the pastor has the right to be assigned the intention pro 
populo and also to see that proper attention is given to the needs 
of the parish and parochial societies as regards the time of Mass. 
The funerals of parishioners are to be conducted by the pastor or 
his appointee, as also the funerals of others brought to the church 
according to the regulation of law. However, if a person freely 
chooses the church of religious for his funeral, even though this be 


11 Delgado, op. cit., p. 103. 
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a parochial church, the right of officiating belongs to the superior. 
The same would apply to the Month’s Mind Mass. 


2—Custody of the Parish Church 


If the church belongs to religious, the custody pertains to the 
superior. Thus, he is to keep the key to the Tabernacle, but should 
also have a key for the use of the pastor. If the church belongs to 
the parish, then the care of the church pertains to the pastor and 
he is primarily responsible for the custody of the Blessed Sacra- 
ment. However, the superior should also have a key to the Taber- 
nacle for the distribution of Holy Communion to the sick. 


3—Visitation of a Religious Parish Church 


Canon 6381, par. 1, gives the local Ordinary the right of visitation 
of a religious pastor or parochial vicar. This would naturally in- 
clude the right of visitation of the religious parochial church. 
Delgado, however (op. cit., p. 117) restricts this right in case of a 
church belonging to religious, to those things regarding the care of 
souls. 

If the church is religious in the strict sense, the religious superior 
has the cumulative right with the local Ordinary to visit the church. 
In such a case, he can visit the church both with regard to the 
care of souls and religious discipline. If the religious merely reside 
at the parish church, then the religious superior can visit only as 
regards religious discipline. 


4—Mass Intentions 


Canon 842 gives the local Ordinary the right and duty of vigi- 
lance over the obligation of Mass Intentions to be fulfilled in the 
churches of seculars. The question arises whether the local Ordi- 
nary has then a duty and right in regard to Mass Intentions in 
parochial churches attended by religious. 

The solution of the question would seem to be this: If the obliga- 
tion of the Mass pertains to the church—in other words, if it is an 
onus locale—and the church itself does not belong to the religious, 


12 Delgado, p. 112. 
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then the local Ordinary has the competency to see that these in- 
tentions are fulfilled. In all other cases, however, it is the duty 
and obligation of the religious superior to see to it that Mass In- 
tentions entrusted to religious are properly handled. 


Ii. THE ADMINISTRATION OF TEMPORAL GOODS IN RELIGIOUS PARISHES 


There are a number of opinions among canonists regarding the 
status of the temporal goods of religious parishes. We feel that 
Monsignor Tobin, Vicar General of the Archdiocese of Portland, 
has given us perhaps the best key to an understanding of this prob- 
lem as regards religious parishes in the United States. 

Monsignor Tobin, drawing upon the Constitution Romanos Pon- 
tifices as well as the Constitution Conditae a Christo, shows that 
according to the present law and recent Apostolic rescripts, the 
classic interpretation of the pleno iwure union, according to which the 
parish loses its juridical entity, becoming a mere religious estate 
of the religious house to which it is united, is to be repudiated. 
Monsignor Tobin holds the opinion that the religious house acquires 
ownership only of the fruits of the religious benefice and that 
neither the church nor the endowment nor anything else that con- 
stitutes the property of the parish passes over to the religious house. 
In view of recent documents involving the union of parishes to 
religious communities, this opinion seems the only one tenable. 


1—The Benefice, the Parish as Such, the Parish Church 


To understand the controversy, it is necessary to distinguish the 
following moral persons: The benefice itself, the parish, the parish 
church and its endowment, and the religious community. Now, the 
goods or possessions of the benefice are distinct from the goods of 
the parish and the goods of the parish church. All three; namely, 
the benefice (the sacred office and right to the income from the 
endowment of the office), the parish as such, and the parochial 
church are each distinct moral persons according to the law of the 
church. Now, some canonists have maintained that the possessions 
of all three of these moral persons are absorbed by the religious 


18 The Jurist, Vol. IX, No. 1, January, 1949, pp. 65 to 86. 
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house when the parish is united by a pleno iure union with the 
house. Delgado (op. cit., pp. 123 to 128) proves clearly that neither 
the goods of the parish nor goods of the parish church are absorbed 
in such a union. However, he does say that the endowment of the 
benefice actually becomes one with the goods of the religious house 
in the case of such a union; and although there are good canonical 
arguments for his position, recent documents from the Holy See 
regarding religious parishes of the United States seem to contradict 
this opinion. Thus, in a recent rescript from the Sacred Congrega- 
tion of the Council approving the perpetual union (pleno wre) of 
St. Anthony’s Parish, San Francisco, to the Franciscans, it is clearly 
stated that both the goods of the parish and the goods of the 
benefice, if there be any apart from the parochial goods, are to 
remain distinct from the goods of the religious. 

In the instance, however, where the religious community owns 
the parish church, all possessions of the church actually belong to 
the community, and the church no longer forms a moral person 
distinct from the community. 


2—Rights of Local Ordinary 


Admitting the above regarding the ownership of the various 
ecclesiastical goods, it is evident that the local Ordinary has a right 
of inspection and supervision over all of these goods that do not 
belong to the religious community as such. 


3—The Religious Pastor and Parochial Funds 


The pastor of the religious parish is given certain rights in regard 
to money (Canon 630, par. 4). Thus he is at times obliged to collect 
money for the parish or for his parishioners. However, since he is 
a religious, there are definite restrictions placed upon him in this 
regard. Thus his activity in these matters is under the vigilance of 
his religious superior, and if the Rule or Constitutions of his Order 
so regulate, he must deposit this money with the syndic or treasurer 
of the community. Per se he is not allowed to keep this himself.1* 


14 Delgado, p. 66; Ivo Vitali, O.F.M., The Ecclesiastical Review, Vol. LXXV, 
No. 2, August, 1926, p. 176 and following. 
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IV. THH PASTOR AND REGULAR DISCIPLINE 


As a general rule we can say that in matters of religious discipline 
the pastor is under only the religious superior; but in those things 
which pertain to the care of souls he is under the vigilance of both 
the local Ordinary and the religious superior. The Bishop has right 
of supervision in regard to the sacerdotal life of the pastor only in 
those things which are in a sense extraordinary and would affect 
the people by way, for example, of scandal. However, the Bishop 
does not ordinarily have this right of supervision in regard to such 
matters as the celebration of Holy Mass, recitation of the Breviary, 
the wearing of clerical garb, the junior clergy examinations, Days 
of Recollection, and in general, those matters treated in Canons 
592 to 611. 


The Religious Enclosure 


Since all religious houses demand an enclosure, it is up to the 
major superior to determine an enclosure also for the parochial 
religious house. However, he should consult the pastor in regard 
to the limits of the enclosure so as to assure the proper care of the 
parishioners. Even when the parish owns the religious house, the 
government of the house is in the hands of the religious superior 
exclusively. Thus also for the construction and furnishing of such 
a house, although the amount to be spent is to be determined by 
the proper parochial authorities, the actual furnishing of the house 
and arrangement is to be decided by the religious superior rather 
than the pastor. However, the pastor does have a right to see to it 
again that proper provisions are made for the care of the people. 


Vv. THE PASTOR AND THE CARE OF SOULS 
1—Taking Possession of the Parish 


The religious pastor who is appointed to a parish united to a re- 
ligious house does not need a formal installation, since the religious 
community is the habitual pastor and he is merely a parochial 
vicar. However, if the parish is merely entrusted to religious, the 
one appointed pastor then needs the regular installation before 
assuming charge. 
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2—Assistance from Other Religious of the House 


In regard to assistance for the parochial priest, religious superiors 
are obliged to give whatever help is necessary. However, when the 
help of other religious is required, the ordinary diocesan stipend 
for such assistance should always be given in those cases where 
the religious is not appointed as an assistant in the parish. Before 
assigning assistants to a parish, the religious superiors are obliged 
to consult the respective pastor.’® 


3—Visitation by Local Ordinary and Religious Superior 


It must always be borne in mind that the religious superior re- 
tains the right of visitation and correction of the religious pastor 
also as regards his manner of conducting the parish. Canon 631, 
par. 1, shows that the Ordinary of the place also has immediate 
jurisdiction and right of visitation and correction over the religious 
pastor and his assistants. The one exception to this is the matter 
of religious discipline. The law of residence applies also to religious 
pastors, and it is up to the local Ordinary to determine when the 
care of souls is neglected by a religious pastor living some distance 
from the parish.?® 


Conclusion 


We have tried to outline as briefly as possible the status of re- 
ligious in parishes in the United States, and although we believe 
that these are the main legal norms, as far as we can determine, 
both from the Code and from numerous rescripts pertaining to re- 
ligious parishes in the United States, we realize that in this matter 
of the salvation of souls it is most important that the religious, 
foregoing any spirit of aloofness, cooperate wholeheartedly with the 
local Ordinary and the secular priests for the good of the diocese 
as a whole. 

On the other hand, the maintenance of religious discipline is of 
importance, both for the spiritual life of the religious pastor and 


15 Canon 476, par. 4. 
16 Canon 465, par. 1, Delgado, p. 92. 
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his assistants themselves, as well as for the eventual good they can 
accomplish in their respective parishes. 

It follows that the great task of a religious appointed to parochial 
duties will be to maintain the proper balance between his religious 
life and his parochial activities. Both the local Ordinary and the 
religious superior will thus have an important influence over the 
activities of this religious shepherd of souls. 


DISCUSSION 


MICHAEL HARDING, O.F.M.:—Concerning the degrees of liberty and 
subjection of Religious to the Ordinary of the place—with special references 
also to parishes and the Cura Animarum—I would like to commend the careful 
series of articles referring to all the canons, in the Commentarium Pro 
Religiosis XXII, 1941. 

Regardless of the type of parish we administer, the difference between our 
obligations and those of other pastors will show few exemptions of any great 
importance, unless there is a very explicit agreement beforehand in the form 
of a definite contract. 

This is all right for parishes and churches. The presumption of the law will 
be otherwise, however, for oratories of all kinds, a point worth remembering if 
we wish to promote our own devotions without confusion and misunderstanding 
as to what is parochial or diocesan, and what is claimed to be under our own 
proper control. 

Conducting parishes is not per se the work of religious, according to prac- 
tically all the Constitutions. We do the work by way of exception and often 
as the price for being permitted to carry on our own apostolate in the diocese, 
especially that of the Third Order. 

If in older times there were broad and liberal concessions legitimately 
acknowledged, the present trend is to be very exact and legal in the interpre- 
tation of the Canons. 

Several individual canonists, whom I have tried to help, have blithely begun 
a noble effort to show exemption at its amplest, only to learn, that the 
assurance of special claims comes almost entirely from clear wording in the 
original contract. 

This is offered from some experience leading to the belief that we are 
usually far better off canonically with an oratory or shrine than with a parish 
and its entailment. 


GOVERNMENT OF THE PARISH, DIOCESAN, 
AND COMMUNITY SCHOOLS OF THE 
UNITED STATES 


Sister M. Patrice McNamara, O.S.F. 


This discussion of the government of Catholic education in the 
United States will be limited to Catholic elementary schools. The 
statistical data upon which this paper is based have been obtained 
by means of questionnaires from and interviews with superinten- 
dents and supervisors throughout the country. The respondents 
represent the administrative body of eighty-six per cent of the 
Catholic elementary schools in the United States. 


1. General Administration of Catholic Schools 


The bishops, according to Canon law, have full responsibility for 
the organization and administration of education in their respective 
dioceses. This dispersion of authority accounts for many of the 
dissimilarities of practice among the various diocesan school sys- 
tems. 

Here in the United States where parochial and private schools 
have increased so rapidly, many bishops found it expedient to ap- 
point one of their priests to direct the educational activities within 
the diocese. Thus was created the office of diocesan superintendent 
of schools. Since Canon law provides for no such functionary, the 
superintendent’s authority is delegated to him by the individual 
bishop whom he represents. This makes for wide differences in the 
amount and type of powers and duties accorded the various superin- 
tendents throughout the United States. 


In some parts of the country instead of coordinator he is prime 
mover; instead of lubricant, he is the steam behind the engine’s piston. 
In other parts of the country his position is an adjunct to parish 
duties, he is a gatherer of statistics, a cabinet minister without port- 
folio, or at least with an empty one. 


1 Bredestege, Rev. F. J., “Discussion,” Diocesan Spirit in Education, The 
National Cathohe Educational Association Bulletin, 24:343, June, 1927. 
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However, in most of the archdioceses and larger dioceses the super- 
intendent of schools is relieved of parish duties and permitted to 
devote full time to the direction of Catholic education. As a rule 
the diocesan superintendents have been prepared for their office by 
previous training in educational departments of Catholic univer- 
sities. 


2. Direct Supervision of Catholic Schools 


Although the superintendent may be in comparatively close touch 
with the schools of the diocese, for the systematic visitation of 
classrooms he must depend in a great measure upon the religious 
supervisors. A close co-operation, therefore, between the superin- 
tendents and the supervisors is necessary for efficient supervision. 
It is through the pooling of their efforts, experiences, and ideas that 
the teaching and learning situation will be improved in all of the 
schools. 

Patterns of supervision. There is no typical Catholic-school pat- 
tern of supervision. It is possible, however, to classify the existing 
schemes into two categories. In Supervisory Pattern I, which may 
be called Diocesan, the religious supervisor works directly under 
the jurisdiction of the diocesan superintendent. She has permanent 
headquarters at the diocesan office or some place not too far dis- 
tant from it. The diocesan supervisor’s visits may include schools 
staffed by other communities as well as her own. Frequent meet- 
ings are arranged with the superintendent to report these visits, 
to discuss possible improvements, and to plan future supervisory 
schedules and itineraries. In Supervisory Pattern II, which may be 
designated as Community, the supervisor operates only in the 
schools staffed by her own congregation and under the direction of 
the community superior. In this arrangement the co-ordination 
between the supervisor and the diocesan office is usually not so 
close as that existing in the pursuance of Pattern I. 

In a recent study which covered approximately seventy-nine per 
cent of the Catholic diocesan school systems in the United States, 
it was found that twenty-six per cent of the dioceses, particularly 
in the Middle West, are organized according to Pattern I, while 


338 LAW AND GOVERNMENT 


seventy-four per cent follow Pattern II. The Middle East operates 
almost entirely under the community supervision pattern. 

There are many reasons why the newer and perhaps more progres- 
sive Pattern I has not been more widely embraced. Where there are 
only one or two communities teaching in a diocese, community 
supervision there also becomes diocesan; where there are very many 
communities teaching in a diocese it might be difficult to have a 
representative of each congregation at the diocesan office. Some of 
the dioceses in which this latter situation exists solve the problem 
by choosing a limited number of supervisors who visit other com- 
munities in addition to their own. This system, of inter-community 
visitation, however, appears to find less favor among the religious 
of the East where community lines are generally more strictly 
drawn than in the West and Middle West. 

There are differences of opinion among educators concerning the 
relative merits of each pattern. There is, of course, no one best 
pattern for all situations. The locale, the spirit and traditions of 
the various religious congregations, the size of the diocese, trans- 
portation facilities, living accommodations, monetary compensa- 
tion, office space, and many other problems must be considered in 
the adoption of Pattern I. 

Plans of supervision. Elementary schools in the United States 
are supervised according to the horizontal or vertical plan. The 
supervision in one grade or several grades by one individual is 
known as horizontal supervision. In the vertical plan, one individual 
supervises one or more subjects in several or all the grades. Twenty- 
five per cent of the dioceses use the vertical plan, sixty per cent 
the horizontal, and the rest a combination of both plans. In dioceses 
operating under the horizontal plan there are usually special super- 
visors appointed to oversee the art and music classes. 

The relative merits of each plan are still a matter of controversy. 
The strongest argument seems to be in favor of the horizontal plan 
of supervision. The typical Catholic elementary school is not or- 
ganized on a departmental basis. Neither is the elementary teacher 
trained to be a subject specialist. She instructs in all fields, with 
perhaps the exception of art and music, on the level assigned to 
her. It is, therefore, to her advantage to be supervised by a person 
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who is more concerned with the growth of children in all areas 
than in the expert teaching of any subject. 
This benefit has already been pointed out by Johnson: 


Some branches, such as music, art, and physical training, would seem 
to demand the presence of special supervisors. But the practice of 
special supervision in the other branches seems to contravene the best 
principles of sound pedagogy. If there is any one thing needed in 
elementary instruction, it is correlation, or at least a sense of unity 
on the part of the teachers in regard to the various elements with 
which he is working. Special supervision would make for a disjunctive 
condition of affairs. 

The teacher that is harassed by a different supervisor for almost 
every study must find his work greatly disorganized.? 


Selection of the supervisor. The sister supervisor of schools is 
usually selected by her religious superior. In about fifty per cent 
of the dioceses the diocesan superintendent has a voice in the selec- 
tion. When the sister is to act as diocesan supervisor, it is to the 
advantage of all concerned if the diocesan superintendent be con- 
sulted. In addition to the proper educational and personality quali- 
fications, the appointed supervisor must also be “diocesan-minded.” 
That is, she must possess an intelligent understanding of and a 
strong loyalty toward the diocesan policy. If this attitude is lack- 
ing, her services to the superintendent and the teachers will be 
seriously hampered. 


3. Supervisors in the Catholic Elementary Schools 


Qualifications of supervisors. Despite the fact that few dioceses 
have any specific qualifications for the position of supervisor of 
schools, statistics show that the supervisors in our Catholic schools 
are especially well-prepared for their work. The typical religious 
supervisor of the Catholic elementary schools in the United States 
is a woman between forty and fifty-five years of age who has 
been serving as a supervisor for about six years. She has had 
twenty-five years of educational experience. Most of her teaching 
has been on the elementary level with an appreciable amount in 


2 Johnson, Rev. George, “The Supervision of Instruction,” The Catholic 
Educational Review, 20:149-50, March, 1922. 
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high school and/or college. She possesses a master’s degree with a 
major or minor in education which is well-balanced by courses in 
the academic fields. This degree has been obtained in a Catholic 
college or university. She is a member of one or two educational 
organizations and usually attends their annual meetings. Her travel 
experience extends over several states and sometimes into Canada. 
Rarely has she had the opportunity for foreign travel. This typical 
supervisor spends from two to three hours each week in profes- 
sional reading, frequently lectures at educational gatherings, and 
occasionally contributes articles to educational magazines. 

Fifty per cent or more of her time is spent in actual supervision. 
The remaining time is divided among the duties of administra- 
tion, teaching, and clerical work. 

Superintendent’s meetings with supervisors. Superintendents and 
supervisors are both supervisors in degree rather than in kind. The 
superintendent formulates the diocesan policy and constructs the 
program of education. It is the supervisor’s duty to see that both 
of these plans become effective in the schools. The superintendent 
can be aware in a general way of the conditions and problems that 
exist in the various schools, but it would be physically impossible 
for him personally to learn enough about them to offer individual 
solutions. It is the duty of the supervisor who comes in close 
contact with the school, teacher, and pupils to submit her findings 
to the superintendent. Together they can evaluate the situation and 
make suggestions for future procedures. Statistics show that about 
twenty-five per cent of the superintendents meet with their super- 
visors each month, nineteen per cent confer with them every three 
months, and twenty-two per cent every six months. About six per 
cent have daily or weekly meetings. 


4. Activities Connected with the Administration of Catholic 
Elementary Schools 


Certification of teachers. Recent pressure from certain state de- 
partments of education, as well as the earnest desire of diocesan 
superintendents for the improvement of Catholic schools in gen- 
eral, have made the matter of teacher certification an important 
issue for most dioceses. Although only twenty-eight per cent of the 
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dioceses in the United States formally require the certification of 
principals, and thirty-one per cent that of teachers, there is in 
nearly all the dioceses a tacit understanding that religious com- 
munities will train their teachers to meet the educational require- 
ments of the States. The establishment of numerous community and 
diocesan teachers’ colleges give evidence of advancements in teacher 
preparation. 

Diocesan conventions. One of the most commonly used methods 
for teacher-improvement is the periodic diocesan convention at 
which all the supervisors and teachers convene for educational 
discussion, demonstrations, and lectures. There are critics who 
consider these assemblies a waste of time. Actually such meetings 
serve as a medium to acquaint the teacher with the latest and the 
best in educational methods and materials; they present, also, an 
opportunity of reviving the teacher’s enthusiasm for her profession. 


It would be folly to say that conventions do not serve a very excel- 
lent purpose. They are a means of polling the efforts and experiences 
of at least the leaders in the field, with the result that there is not so 
much danger of working in the dark. Then, there is the very desirable 
benefit which springs from the accidental and informal meetings (con- 
tacts) outside the convention hall, from the chance criticisms of what 
has transpired and from the comparing of notes and difficulties peculiar 
to various schools and localities.’ 


About eighty per cent of the dioceses in the United States hold 
teachers’ conventions annually. Most of these conventions are 
scheduled during the late summer or early fall months. Distances, 
travel facilities, and available room space for large gatherings are 
some of the physical problems that act as determinants of the 
frequency and length of the diocesan convention. 

Supervisory bulletins and handbooks. Two of the principal means 
for the communication of diocesan policies and regulations are 
supervisory bulletins and handbooks of regulations. Bulletins are 
issued by ninety-three per cent of the superintendents and timed to 
the needs of the teachers. These bulletins are important instruments 
in the unification of the diocesan educational effort. One super- 


3 Cawley, Rev. Thomas, “Discussion,” Improvement of Teachers-in-Service, 
The National Catholic Educational Bulletin, 24:445, November, 1927. 
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visor states, “It gives a feeling of belonging to an organized system 
of Catholic education and breaks down community barriers.” Many 
supervisors who describe the diocesan superintendent’s bulletins as 
being provocative, helpful, and inspiring testify to their good in- 
fluence on the professional growth of the teachers. 

Handbooks are issued by eighty-five per cent of the diocesan 
superintendents. These are especially helpful to young teachers and 
new teachers coming into the diocese for the first time. 

Library facilities. Superintendents constantly stress in confer- 
ences and bulletins the importance of reading as an aid to teacher- 
improvement. Educational books and magazines, however, are not 
always available to all the teachers. Very often in the smaller 
schools, funds for reading materials are limited and only a few 
books can be purchased each year. Conditions such as these force 
many teachers to depend on outside libraries for an appreciable 
amount of their educational literature. 

The idea of a diocesan teachers’ library is comparatively new, 
yet thirty-four per cent of the dioceses have already established 
them, either in the education office or in the diocesan teachers’ 
college. 

Planned educational excursions. In seventeen dioceses the educa- 
tional office arranges directed trips to libraries, museums, and art 
galleries. A few of the diocesan superintendents have even made 
it possible for the school children to attend one or more musical 
concerts either free or for a small charge. 

Practices concerning diocesan testing. Even though from time to 
time the value of examinations has been seriously questioned, they 
have never been totally abolished from the schools. As one superin- 
tendent explained: 


Testing is a natural outgrowth of the course of study in order that 
the superintendent might see if his curriculum is following the aims, 
and securing the results, for which he has planned. One might cry 
against examinations but no satisfactory substitute has been found.‘ 


The concern of the diocesan superintendent today is not so much 
the general value of the examination in itself, as the superiority of 


4 Hald, Rev. Henry, “The Superintendent and the Supervisor,” The National 
Catholic Educational Association Bulletin, 28:457, November, 1931. 
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one type over the other. In some dioceses standard tests have been 
substituted for the usual diocesan examinations. This plan is not 
general and the advantage of it is still a matter of opinion. 

About sixty-six per cent of the dioceses issue examinations to the 
elementary schools under their jurisdiction. These tests are con- 
structed for the most part by the supervisors, and administered and 
corrected by the teachers. The administration of standard intel- 
ligence tests at stated intervals is required in eighty-three per 
cent of the dioceses. However, the more progressive Catholic schools 
of today have organized well-rounded testing programs that in- 
clude both diocesan and standard tests. 

Educational adjustments. There is very little evidence in most 
dioceses of any organized educational adjustment in the curriculum 
for the rural child. Enrichment for and acceleration of the superior 
child is provided in sixty-eight per cent of the diocesan systems. 
Sixty-three per cent of the dioceses provide remedial work in the 
regular classroom for the slow-learning pupil. 

Medical and psychiatric services. Most of the Catholic schools in 
urban areas make use of public health services. In sixty-six per 
cent of the dioceses, public health nurses visit the schools daily, a 
few times a week, or weekly. The services of the doctors are more 
irregular. Only in thirty-one per cent of the dioceses did the doctors 
give their services each month or oftener. 

Systematic psychiatric facilities are generally available in seven- 
teen per cent of the dioceses. In a few cases a psychiatrist is em- 
ployed by the diocese; in others the children are sent to private 
clinics or the psychological department of the public school system. 


Conclusion 


Supervisors in the Catholic elementary schools make use of the 
common techniques such as classroom visitation, individual teacher 
conferences, demonstration classes, inter-visitation, and other prac- 
tices which are aids to the good management of any school. It is 
due to the efficient government and co-operative effort of the 
bishop, pastors, superintendents, supervisors, and teachers that the 
Catholic elementary schools have become one of the best organized 


344 LAW AND GOVERNMENT 


educational systems in the world, and one of the strongest forces 
for the development of militant Catholics. 


DISCUSSION 


RICHARD BOLLIG O.F.M.:—Sister Patrice has given us a good idea of 
what is being done by diocesan school superintendents and supervisors. We 
are all acquainted with the office of the diocesan school superintendent ap- 
pointed by the bishop of the diocese. Sister Patrice has given us some added 
information about the work of the supervisors of the different religious 
communities. 

But here I wish to bring out the work of the diocesan superintendent in two 
dioceses in Kansas which at present has to do mostly with the teaching of 
religion particularly in the religious vocation schools. The other part of the 
certification of teachers in elementary schools in meeting certain requirements 
of state departments of education is taken care of by the different religious 
communities themselves through community supervisors. 

Here we wish to bring to the attention of the Franciscan Educational Con- 
ference the state of schools in Kansas where Sisters teach in public schools in 
localities where the people are practically all Catholic. There are also a number 
of schools where the parish school is rented by the district school board and 
the Sisters teach religion in these schools outside of regular school hours. 

In the diocese of Salina there are about nine elementary schools taught by 
Sisters in which the school buildings belong to the parish; a few others where 
the school buildings belong to the district. Furthermore, there are about four 
rural high schools in which Sisters teach. There is also one case of a Catholic 
school belonging to the city school system. 


FRANCISCAN 
EDUCATIONAL CONFERENCE 


FIRST SESSION 
Wednesday, Aug. 16, 1950, 9:00 A. M. 


One hundred and sixty-four Franciscans joyfully sang the Veni Creator 
Spiritus to open the thirty-first annual meeting of the Franciscan Educa- 
tional Conference. The President, Fr. Pius Barth, O.F.M., informed the 
delegates that “a new tradition is being established in the history of the 
Educational Conference by having the hospitality of a Franciscan Order 
of women, i.e., the Sisters of St. Francis of Assisi of Cardinal Stritch Col- 
lege. At the outset we thank the Sisters for being our hosts this year.” In 
a brief and gracious welcoming address Mother M. Bartholomew, the Presi- 
dent of Cardinal Stritch College, greeted the assembled delegates, wishing 
them God’s guidance in their meeting and promising them every creature 
comfort in the idyllic precincts of the lake-bound college. 

The Secretary, Fr. Sebastian Miklas, O.F.M.Cap., recounted his visit 
with His Holiness Pope Pius XII the month before. In a special audience 
the Secretary presented His Holiness with a volume of the 1949 annual 
report together with the 1950 current program. His Holiness sent the fol- 
lowing message to the Franciscan educators in America: “Your work is 
most important. Continue with greater zeal and effort to perfect what you 
are doing, so that law and order may give rise to the peace the world is 
seeking. To all of the members of your Conference I extend my Apostolic 
Blessing.” 

The delegates were honored by a visit from His Excellency, Most Rev- 
erend Roman R. Atkielski, D.D., Auxiliary Bishop of Milwaukee, who de- 
livered the following address: 

“Franciscans as you are, and known for your power of storming Heaven, 
do it now. Ask the Holy Ghost to give me a few thoughts to throw out to 
you. 

“Naturally, as a prelate of the Church, I am deeply interested in educa- 
tion as it is taught by the sons and daughters of St. Francis. Coming up to 
the auditorium this morning, Father Barth mentioned to me that it might 
be well to tell this audience that this Archdiocese of Milwaukee has the 
largest number of schools taught by Franciscan Fathers and Sisters in the 
United States. Today more than in years gone by, the spirit of St. Francis 
is necessary. Like St. Francis, whose ranks you have joined, you must, no 
matter how large the schools grow, insist that the pupils, your students, 
for whom you are responsible for their formation particularly of their souls 
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before Almighty God, you must insist that they, too, live the spirit of St. 
Francis. 

“I remember when the Cardinal Stritch College was inaugurated when 
the then Archbishop of Milwaukee, now Cardinal Stritch, Archbishop of 
Chicago, poured out from the depth of his heart words of encouragement 
to the Sisters who would have charge of Cardinal Stritch College, and in- 
sisted that they teach their girls in the spirit of St. Francis. 

“For seven hundred years now there isn’t a corner in God’s world where 
the spirit of St. Francis is not known. For seven hundred years Franciscan 
priests and sisters have striven to keep alive the spirit of St. Francis in 
education, but today it seems that evil forces have grown stronger and the 
many Franciscan Fathers and Sisters and Brothers teaching in our Catholic 
schools have, because of that spirit, left their homes and possessions to 
grow more and more Christlike. In education, however technical the branch 
may be, the most important thing is that the teacher of that branch be 
convinced of his great mission as a teacher; that he himself and she herself 
first live in the classroom and outside the classroom the life of St. Francis 
of Assisi, the life of perfection as far as our human frailties permit them 
to live it. Today more than ever the teacher must insist in the classroom, 
particularly in classes where the sciences are taught, that the foundation of 
all is God. The supreme Law-giver is an outcast in many schools today. 
Students of those schools, as you and I know, are responsible in a great 
measure for the condition and the chaos that prevail in the world because 
to them there was no God. Their spirit as far as they were concerned was 
to let Him keep His place in Heaven or wherever He dwells, but not dictate 
to us by any philosophical, theological or other laws how we must live or 
what we must do to attain our happiness. As a result of that attitude of 
life and that philosophy of life today innocent blood is again being shed. 
For what? To make the world a better place in which to live or to satisfy 
a group of crackpots who try to impose upon the world their own theories 
of the origin and destiny of man? 

“Seven hundred years ago St. Francis and his followers were confronted 
with the same conditions which confront us today. His teaching was a 
simple teaching which can be summed up in a nutshell—that we may 
grow more and more Christlike unto His divine Son, that we may learn 
to bear the Cross which He bore for us and which we are privileged to 
bear because in His inscrutable wisdom He has chosen us to a greater 
perfection, to a perfection like unto His own. And you, the Fathers and 
Sisters and Brothers, in your educational work must do this, and you are 
doing it unconsciously; first, because of your own personal sanctification; 
and secondly, by your example in the classroom, outside of the classroom, 
in your contacts particularly with the laity you, not in words but by ex- 
ample, are proving and showing this laity that the admonition of Christ, 
‘If you will be perfect, deny yourself, daily take up your cross and follow 
Me,’ is possible. The happiness and satisfaction which you radiate in your 
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lives will captivate the students entrusted to your care just as the sim- 
plicity of life that radiated from the poor St. Francis of Assisi captivated 
the world and has won the acclaim and regard and blessing of every pope 
since the time of St. Francis. Today we must get down to fundamentals. 
We must preach and insist on the things that are first. Education has but 
one aim—to form and fashion and perfect the human soul. The aim of 
education is for man to know more and more about God, for the more he 
knows the greater will be man’s love for God. For, after all, no matter 
what we do, the same principles of the teaching of Christ are true today. 

“Not he who says ‘Lord, lord,’ loves me, but he who does the will of 
My Father Who is in Heaven he loves me. And the will of God is in the 
words of St. Paul, ‘your own sanctification.’ ” 

After thanking the Bishop for this inspiring Franciscan message, the 
President proceeded with the business of the meeting by appointing mem- 
bers to the Committee on Resolutions and to the Committee on Public 
Relations. The remainder of the session was devoted to the reading and 
discussion of the following papers: 


The Divine Natural Law—Fr. Michael Harding, O.F.M. 

Definitions and Functions of Political Authority—Fr. Neal Mahaffey, 
O.F.M.Cap. 

Government, Industry and the Lawyer—Fr. Fidelis O’Rourke, O.F.M. 


SECOND SESSION 
Wednesday, Aug. 16, 1950, 2:00 P. M. 


This session was conducted by the Vice-President, Fr. Basil Heiser, 
O.F.M.Cony. The following papers were presented at this session: 


A Critique of Contemporary Legal Philosophy—Fr. Rudolf Harvey, 
O.F.M. 

Government and the Family—Fr. Gonsalve Poulin, O.F.M. 

Federal Government and Education—Fr. Pius Barth, O.F.M. 

Government and Social Welfare—Sister M. Innocentia, 0.S.F. 


The first of these four papers elicited prolific discussion on the part of the 
members regarding the relationship between the historical interpretation 
and the so-called sociological or progressive interpretation of law. At the 
close of this meeting Sister M. Patrice announced that a tour of the Bruce 
Publishing Company was being prepared for the delegates. 


THIRD SESSION 
Wednesday, Aug. 16, 1950, 7:30 P. M. 


In a short evening session two papers were presented to the assembled 
delegates, one touching the political aspects of the citizen’s life, the other 
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the economic role of the government. These two practical and timely topics 
engulfed the members in a number of down-to-earth discussions. The 
papers were: 


Duties and Rights of Citizens—Fr. Titus Cranny, 8.A. 
Government and Economics—Fr. Brian Kirn, O.F.M. 


The evening was enriched with an ex tempore talk by Mother Magdalen 
on methods of channeling and distributing information received from 
various educational associations. 


FOURTH SESSION 
Thursday, Aug. 17, 1950, 9:00 A. M. 


Very Rev. Fr. Angelus Delahunt, 8.A., Minister General of the Atone- 
ment Friars, and Fr. Mark Kenedy, O.F.M., of Siena College, sent tele- 
grams to the Conference, wishing the officers and members success in their 
deliberations. The telegrams were read by Fr. Pius, the President. An an- 
nouncement was then made calling the Librarians together for a meeting 
at 2:00 P. M. The President called upon the reading of the following 
papers: 


International Law and World Order—Fr. Theodore Zaremba, O.F.M. 

Twentieth Century Church-State Relationship—Fr. Myles Schmitt, 
O.F.M.Cap. 

The Role of Justice and Charity in World Order—Fr. Aidan Carr, 
O.F.M.Conv. 


After a splendid discussion of these papers, the President reminded the 
delegates that a group picture would be taken after dinner. 2:00 o’clock 
was set for a special meeting of the Executive Board. The members were 
then invited by Sister M. Patrice to attend a musical concert to be given 
that evening. 


FIFTH SESSION 
Thursday, Aug. 17, 1950, 2:00 P. M. 


The fifth session was opened by the President’s announcement that 
there would be a meeting of the Resolutions Committee at 6:00 P. M. With 
a full afternoon’s work ahead Fr. Pius called upon the speakers to present 
the following papers: 


United Nations and Our Schools—Sr. M. Frederick, O.S.F. 
Teaching Civics in the Elementary School—Sr. M. Roy, O.S.F, 
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Political Science in Our Colleges—Fr. Cyprian Emanuel, O.F.M. 


ce Pea for Franciscan Administrators—Fr. Regis Stafford, 


At the close of this session Fr. Pius took the opportunity to thank the 
Sisters for setting up a public address system with two microphones serv- 
ing the delegates in their discussions. The remarks from the floor were 
recorded as the discussion progressed. 


SIXTH SESSION 
Thursday, Aug. 17, 1950, 7:30 P. M. 


An exclusive session was held this evening by the priests who attended 
the reading of the paper: Government of Religious Parishes in the United 
States, by Fr. Alan McCoy, O.F.M. The meeting was informal in tone. 
Many parochial problems were discussed by the friars. Though the session 
was comparatively short in duration, it nevertheless proved most fruitful 
in its results. 


SEVENTH SESSION 
Friday, Aug. 18, 1950, 9:00 A. M. 


The last and longest session was begun by the immediate reading and 
discussion of the following papers: 


Legality of Atomic Warfare—Fr. Matthew Herron, T.O.R. 

Government of Congregations of Religious Women—Fr. Urban Wag- 
ner, O.F.M.Conv. 

Government of Parish, Diocesan and Community Schools in the Umted 
States—Sister M. Patrice, O.S.F. 


The first paper provoked a very animated round of response from the 
delegates. The many new problems attendant upon the use of atomic energy 
engaged the attention and genius of the members. Only because of limited 
time was the participation of the audience brought to an end. At the con- 
clusion of the reading of the final paper, the President thanked all of the 
writers and speakers for their generosity and interest. 

Various reports were then read by the Treasurer, Secretary, and the 
chairman of the Library Committee. The Secretary reported that the sale 
of the Reports of the F.E.C. for the past year (July, 1949-June, 1950) 
amounted to $2752.17. He remarked that this large sum was due in great 
measure to the interest of the Sisters. The resolutions were read to the 
members by the Chairman of the Committee on Resolutions, and they 
were accepted as read. 
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Fr. Pius asked for suggestions regarding a topic for the 1951 annual 
meeting. The following subjects were offered from the floor by various 
members: Franciscan Hagiography, Estheticism, Catholic Action, Adult 
Education, Vocations, Canon Law, Franciscan Teacher, and History of the 
Papacy. 

The annual election of officers of the Franciscan Educational Confer- 
ence produced the following results: Fr. Pius Barth, O.F.M., President ; 
Fr. Basil Heiser, O.F.M.Conv., Vice-President; Fr. Sebastian F. Miklas, 
O.F.M.Cap., Secretary; Fr. Irenaeus Herscher, O.F.M., Treasurer. The 
officers for the year 1950-51 were acclaimed by the delegates. In closing 
the thirty-first annual meeting, Fr. Pius praised the excellent organization 
that marked the work of the Sisters at Cardinal Stritch College who were 
superb hosts. The President then thanked the officers, the writers and all 
the delegates for their helpful cooperation in the various sessions. The meet- 
ing adjourned with the singing of the Te Deum. 


Fr. SepastTiAN F, Mrxuas, O.F.M.Cap. 
Secretary 


REPORT OF THE LIBRARY COMMITTEE 


To many of the faithful readers of the Annual Report of the Franciscan 
Educational Conference these few pages on the Library Association must 
appear as something of recent origin. This is undeniably true, for it is the 
first time that the Library Association is making an annual report to the 
general reader of the Report. 

Scarcely three years have elapsed since a group of interested friars, meet- 
ing at the Annual Conference, decided to launch a program for a Library 
Association. The idea was not new. Many of the older Fathers who at- 
tended meetings from the earliest days of the Conference recognized the 
need of such an instrument in the work of the Conference. They realized 
that some day it would be convenient and even necessary for the friars in 
America to have at their disposal a list of collected works of Franciscans 
and things Franciscan. This idea reached maturity at the meeting held 
in 1948 at Hinsdale, Illinois. 

Under the impetus of Fr. Donald Bilinski, O.F.M., and others of like 
conviction, the Library Association was formed. Its work during the course 
of the next year was to arouse an interest throughout the Provinces in 
the libraries of the Order. To lend competence to zeal, the Very Rev- 
erend Provincials of the various Provinces appointed for their own Province 
a Provincial Librarian who is to coordinate the work of the libraries of his 
Province. 

In this atmosphere of enthusiastic support from the Provincials, the 
Library Association met at St. Bonaventure’s College, Olean, N. Y., in 
1949. Confident that work would be done through the organization, the 
Association drew up a Constitution and held election of officers. Rev. 
Donald Bilinski, O.F.M., was elected Chairman; Rev. Thomas Aquinas 
Heidenreich, O.F.M.Cap., was elected Vice-Chairman; and Rev. Roger 
Bartman, O.F.M.,Conv., was elected Secretary. 

After the organization was formed and officers elected, the friars launched 
into a plea of action for the future. All Librarians of the Provinces re- 
ceived a report of the proceedings of this meeting. Though necessarily 
repetitious, it seems advisable here to give a summary of this meeting. 

The first problem confronting the group was to find a method whereby 
all the Francescana could be collected into a Bibliography for the con- 
venience of the North American Franciscans. To meet this difficulty the 
Holy Name Province, possessing the greatest collection of F'rancescana, 
volunteered to put out a list of all the books in its collection. This idea was 
similar to the successful procedure followed in making the Mariana Cata- 
logue at the University of Dayton. 

Once the Holy Name list of entries was completed it was to pass to the 
next friary possessing the greatest number of Francescana. This library 
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would check the list and add to it those Francescana not listed. In this 
way the largest libraries would probably exhaust the titles found in the 
smaller libraries and enable the work to be done more speedily. 

The second important decision of this meeting was a definition of Fran- 
cescana. What books were to be included in Franciscan works? Principally, 
of course, those books which deal with Franciscan subject matter—his- 
torical, theological, philosophical, ascetical, etc. Also considered Franciscan 
are those books dealing primarily with Franciscans whether of the First, 
Second or Third Orders. Lastly those books written by Franciscans of the 
three Orders when these authors write on Franciscan ideals or subjects 
which are primarily Franciscan. 

These were the chief projects adopted at the meeting in 1949. When the 
Library Association met at Cardinal Stritch College in Milwaukee this past 
summer, much progress was reported. 

Since the 1949 meeting, Fr. Barnabas Abele, O.F.M. of Holy Name 
Province has recatalogued the holdings in the Holy Name Library. A 
microfilm was made of 7,000 cards and prints were made from the film. 
This list was sent by the Chairman, Dr. Donald Bilinski to Fr. Irenaeus 
Herscher of St. Bonaventure College who is now adding his holdings to the 
list. Fr. Donald meanwhile is having cards made from the list of Fran- 
cescana found in the Library of Congress. 

Thus it is that in the first year of its official organization, the Library 
Association has produced results which will benefit the Franciscan Libraries 
throughout America. But this is not the sole purpose of the Association’s 
existence—to draw up a list of Francescana, publish the list in a Catalogue 
form and consider the work of the Association accomplished. Rather, the 
Francescana Catalogue is but an outgrowth of the enthusiasm which the 
Association wishes to diffuse throughout the Provinces. 

The enthusiasm is no more than the pride and joy the friars find in their 
libraries. If there is any central purpose of the Association it is this: to 
interest the friars in the libraries of the Provinces, not only the libraries 
found in the Houses of Studies and the larger friaries but in every house, 
large or small, within the Province. 

In order that the friars might become interested in the libraries, the 
libraries must be well-ordered, catalogued and arranged in proper order. 
This requires a Librarian who is trained in Library Science. Every library 
should have a Librarian who knows something of the skill of taking care 
of books. 

Once the need of trained Librarians is seen by the friars, the greatest 
single purpose of the Library Association will be realized. For if there are 
competent Librarians, the friars will become library-conscious and in be- 
coming library-conscious they will become book-conscious. No greater 
adjunct could be given to the Franciscan Educational Conference than a 
Library Association which is helping the friars to become greater Fran- 
ciscan Scholars, 
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The Committee on Resolutions of the Thirty-first Annual Meeting of the 
Hes cee Educational Conference respectfully submits the following Reso- 
utions: 


1. Whereas, the Most Rev. Moses Elias Kiley, Archbishop of Milwaukee, 
by his paternal encouragement and approbation has greatly aided the 
work of the Conference; be it Resolved, that the Franciscan Educational 
Conference express its appreciation to the Most Reverend Archbishop. 


2. Whereas, His Excellency the Most Rev. Roman R. Atkielski, Auxiliary 
Bishop of Milwaukee, by his fervent words of welcome at the opening 
session, struck the keynote of the meeting by urging the delegates to ap- 
proach all their deliberations in the humble simplicity and devotion so 
characteristically Franciscan; be it Resolved, that an expression of grati- 
tude be forwarded to His Excellency. 


3. Whereas, the Conference is deeply indebted to Mother M. Madeline, 
Mother General of the Sisters of St. Francis of Assisi, Mother M. Bar- 
tholomew, President of Cardinal Stritch College, and all the Sisters who 
in sO many ways guaranteed the success and efficiency of the meetings, 
and whose hospitality made the Meeting a traditionally delightful Fran- 
ciscan Family Reunion; be it Resolved, that the Franciscan Educational 
Conference go on record as being truly appreciative of their hospitality 
and assistance. 


4. Whereas, Saint Bonaventure College, one of our venerable Franciscan 
institutions, many times host to the Conference, and cradle of much that 
is proudly looked upon as the fruit of our deliberations, is the first of our 
Colleges to advance to university stature; be it Resolved, that the Fran- 
ciscan Educational Conference extend its felicitations and encouragement 
to St. Bonaventure University and pledge its moral support to it, express- 
ing the confident belief that its future history will be as much an inspira- 
tion as its past has been. 


5. Whereas, the Very Rev. Thomas Plassmann, for twenty-seven years 
President of St. Bonaventure College, first President of the Franciscan 
Educational Conference, has in all humility assumed the office of Minister 
Provincial of the Province of the Holy Name, O.F.M.; be it Resolved, that 
the Franciscan Educational Conference extend prayerful congratulations 
and best wishes to Fr. Thomas Plassmann, O.F.M., ad multos annos. 
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6. Whereas, the Franciscan Librarians have met in discussion of their 
own problems and projects designed to further the ends of the Franciscan 
Educational Conference; be it Resolved, that the Conference be placed on 
record as approving, encouraging, and endorsing their work. 


7. Whereas, as has been eloquently and forcefully shown in the several 
papers presented at this our 31st annual meeting, an understanding and 
belief in the Divine Natural Law and the principles which flow from the 
acknowledgment of such a belief are vitally necessary for properly exer- 
cising and respectfully revering government, law and authority; be it 
Resolved, that all Franciscans, according to the opportunity presented, 
unceasingly preach and teach the principles of the Divine Natural Law, 
seeking to influence both the governing and the governed for better living 
as befits the dignity of man. 


8. Whereas, all rights are from God, and authority to govern or rule 
arises from the character of the society governed and must be exercised 
according to the principles of the Divine Natural Law; be it Resolved, 
that the government in its relation to all spheres of human activity and 
social institutions; whether touching on the family, the basic unit of society, 
education, the rights and duties of citizens, industry and the professions, or 
social welfare including socialized medicine or other attempts to better 
society, should be constantly mindful of whence its power comes and what 
are its purposes, of the dignity of man and his destiny, to the end that it 
exercise its functions for the common good, avoiding the evils of the welfare 
state, and permitting social institutions to function by themselves, stimulat- 
ing and helping, but not supplanting them. 


9. Whereas, Catholicism is distinguished by the recognition of the fact 
that man is a rational human being with an eternal, supernatural destiny; 
and, Whereas, it is a particular function of Franciscanism to direct men 
towards the perfection of that destiny through right social relationship and 
to fortify the moral and intellectual courage of man, it follows that Fran- 
ciscanism and Catholicism exceed all limitations of boundaries or distinc- 
tions of class, nation, or race; be it Resolved, that in a particular way it 
is incumbent upon us as Franciscans to promote a proper understanding 
of basic principles based upon the the Divine Natural Law; to encourage 
the thinking about and solving of international problems on the basis of 
these same fundamental unchanging principles; and to encourage what the 
Holy Father calls a World Institution. 


10. Whereas, rights always impose duties; be it Resolved, that on sound 
principles we promote and encourage respect for authority; that we in- 
individually and collectively through the Franciscan Educational Confer- 
ence inculcate and disseminate through the medium of our teaching, preach- 
ing, writing, lecturing, or various social works, the basic principles on 
which law and government should be founded; that we make use, as an 
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invaluable instrument, of that school of the spiritual life, the Third Order 
Secular; and that by every means at our disposal we attempt to bring 
the people back to prayer and penance, teaching them to use the prayer 
of St. Francis of Assisi, the Poverello: 


“Lord, make me an instrument of Your peace. Where there is hatred, 
let me sow love, where there is injury, pardon; where there is doubt, 
faith; where there is despair, hope; where there is darkness, light; and 
where there is sickness, joy. 


“OQ Divine Master, grant that I may not so much seek to be consoled 
as to console; to be understood as to understand; to be loved as to 
love; for it is in giving that we receive, it is in pardoning that we 
are pardoned; and it is in dying that we are born to eternal life.” 
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